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Florida Information Associates
Abstract of Legislative History
Session Law:

79-374

) Other Committee Documentation:

) Floor Debate Recordings:
) Miscellaneous Documentation:

RECOMMENDATIONS FOR FURTHER RESEARCH

Review of the Senate Commerce Committee meeting tapes for 5/17/79

and the House Commerce Committee meeting tapes for 5/2/79 (for
discussion on .similiar bill HB 1226) would require an

additional

2 to 3 hours of research time.

COMMENTS

January 26, 1987

Date

�

Florida
Information
Associates

P. 0. Box 11144
Tallahassee, Florida 32302
(904) 878-0188

ABSTRACT OF LEGISLATIVE HISTORY DOCUMENTATION

Session Law:

79-374
----------

Prime Bill No.:
0ther Bi11 Nos • :

SB 1205

Affected Statute: 559, Part VI
Sponsor: Sen. John Vogt

HB 1226
----------------------------

The following is a checklist of documentation located pertaining to
the above referenced legislation. Copies reproduced and supplemental
to this report are indicated by * for items copied in whole and ** for
copies of selected pages only. A more detailed report of findings is
available upon request.
Original Session Law:
Florida Statutes:

SB 1205, HB 1226----------------------'-----Bill Versions: --'----------------------CS/SB 1205

*) Bill Histories:
*) Prime

) Similar/Companion Bills:
) Journal Pages:
(*)Committee Staff Summaries and Analyses: Senate Commerce Committee,
Staff Analysis for CS/SB 1205, 5/18/79: House Commerce Committee,
Staff Analysis and related documents for CS/HB 1226, 5/1/79
(revised 5/8/79)
(*)Committee Meettng Records:

House Commerce Committee meeting,

5/2/79, vote sheet on HB 1226 (attached to staff analysis cited
above) .
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FLORIO\ HOUSE OF REPRESENTATIVES
Ta II ah a 1111ee

J. HYAIT BROWN, Speaker/RICHARDS. HODES, Spuk�r Pro Tempore

COMMITTEE ON COMMERCE

H. Lee Moffitt

Chairman

John Cvril Mallov
•

May 3, 1979

\"ice Chairman

Mr. James Lowe
Director
House Bill Drafting Service
Room 315, The Capitol
Tallahassee, Florida 32304
Dear Mr. Lowe:

Enclosed please find a copy of a bill creating sections
559.80-559.815, Florida Statutes, relating to fraudulent and
deceptive practices in the sale of business opportunities.
[This draft is similar, but not identical to HB 1226 by Repre
sentative Bell.] This bill was adopted by the Committee on
Commerce at its meeting on May 2, 1979 as a committee substi
tute for HB 1226 by Representative Bell. In addition please
find enclosed an amendment which the committee directed be
engrossed into the bill.

Please prepare this bill in final form for introduction
by the Committee on Commerce and Representative Bell. Upon
completion of your review and preparation, please return the
bill to Mrs. Mary Jo Phillips in Room 320, The Capitol. If
you have any questions, or need any further assistance in this
matter, please feel free to con.tact the staff of this committee.
s

tit�"-

MH/mjp
cc.

cerely,
7

The Honorable H. Lee Moffitt
Chairman, Committee on Commerce

The Honorable Sam Bell
Majority Leader

Mark Herron, Staff Director
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LEGISLATIVE HISTORY DOCUMENTATION
Chapter 79-374, Laws of Florida, 1979

1.

Joint Legislative Management Committee. Legislative Information Division.
History of Legislation, 1979, p. 309 ("History of Senate Bills," SB 1205) and
pp. 285-286 ("History of House Bills," HB 1226).

2.

Senate Bill 1205 (original version, 1979).

3.

Committee substitute for SB 1205 (1979).

4.

Senate Committee on Commerce. Staff analysis of CS/SB 1205, dated May 18,
1979, prepared by Livingston.

5.

House Bill 1226 (orginal version, 1979).

6.

House Committee on Commerce. Staff summary of HB 1226, dated April 13,
1979, prepared by Geoff Schwartz.

7.

Committee substitute for HB 1226 (1979).

8.

House Committee on Commerce. Staff summary of CS/HB 1226, dated May 1,
revised May 8, 1979, prepared by Geoff Schwartz.

9.

Laws of Florida, 1979, vol. I, part 2, pp. 1868-1875 (Chapter 79-374).

History of Legislation
1979 Regular Session
Florida Legislature
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prepared by:

Legislative Information Division
Joint Legislative Management Committee
Capitol Building, Room 826 - 488-4371
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05/18/79 SENATE
06/06/79 SENATE

HISTORY OF SENATE BILLS
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OPEPATIONS
EXTENSION OF TIME GRANTED COMMITTEE GOVERNMENTAL
OPERATIONS
DIED IN COMMITTEE ON GOVERNMENTAL OPERATIONS

,/;--:;;;/GENERAL BILL/CS BY COMMERCE, VOGT (SIMILAR CS/H 12261
________,.,/FRAUDULENT t DECEPTIVE PRACTICES; CREATES "SALE OF BUSINESS
OPPORTUNITIES ACT"; OEFINES TERMS; PROVIDES FOR REQUIRED DISCLOSURE
STATfMENT; PROVIDES FOR B ONO OR OTH ER EVIDENCE OF F INANCIAL
�EsroNSIBILITY TO BE FILED WITH CONSUMEP SERV. DIV. OF AGRI. t CONSUMER
SERV. DEPT. , ETC. CREATES 559.80-.815. APPROPRIATION: SLS,000.
EFFECTIVE DATE: 10/01/79.
04/24/79 SENATE INHODUCED, REFERRED TO COMMERCE -SJ 00221
05/10/79 SENATE EXTENSION OF TIME GRANTED COMMITTEE COMMERCE
05/17/79 SENATE COMM. REPORT: C/S PLACED ON CALENDAR BY COMMERCE
-SJ 00!;;05
0
05/24/79 SENATE C/S READ FIRST TIME; C/S PASSED; YEAS 36 NAYS
-SJ 00556
05/28/79 HOUSE RECEIVED, REFERRED T O COMMERCE: WITHDRAWN FROM
C OMMERCE: PLACED ON CALENDAR; READ S ECOND TIME; READ
l -HJ 00833
THIPO TIME; PASSED; YEAS 97 NAYS
06/18/79 SENATE SIGNED BY OFFICERS ANO PRESENTED TO GOVERNOR
07/03/79
APPROVED BY GOVERNOR CHAPTER NO. 79-374
S 1206 GFNERAL BILL BY SKINNER
CRIMINAL LAW; DECRIMINALIZES CERTAIN WORTHLESS CHECK VIOLATIONS; GRANTS
JIJRISDICTION OF All NONCRIMINAL VIOLATIONS TO rn. COUPTS; PROVIDES
ISSUING WORTHLESS CHECKS OF LESS THAN itOO IS NONCPIMINAL VIOLATION FOR
FIRST 3 VIOLAT JONS IN 1-YR., -ETC. AMENDS 34.01, 832.04,.041,.05;
CPEATES 832.11-.19. EFFfCTIVE DATE: 10/01/79.
04/24/7'1 SENATE INTROllUCED, REFEKR[D TO JUOICIARY-CRIMINAL, WAYS ANO
MEANS -SJ 00 222
05/09/79 SENATE EXTENSION OF TIME GRANTED COMMITTEE JUDICIARY-CRIMINAL
05/13/79 SENATE EXTENSION OF TIME GRANTED COMMITTEE JUDICIARY-CRIMINAL
06/06/7'1 SENATE DIED IN COMMITTEE ON JUDICIARY-CRIMINAL
S 1207 f.ENEPAL BILL/CS BY EDUCATION, MACKAY, GORDON, PETERSON AND OTHERS
((OHPAµE CS/H 1689, S 1233)
PGSTS(COrWARY El'.UCATION; CREATES POSTSECONDARY EDUCATION STUDY CO,..MITTEE
t PROVIDE� MEHBERSHIP, TEPMS, POWERS t DUTIES; REQUIRES COMMITTEE TO
A�SJST IN CONDUCT OF STUDY OF POSTSECONDARY EDUCATION t REPORT THEPEON;
REPEALS VARIOUS PROVISIONS RE REGULATION t GOVERNANCF CF PCSTSECONOiRY
EDUU.llnN. APPROPRIATION: '40,000,000 . EFFECTIVE DATE: Ol/01/79.
04/24/79 SENATE INlROOUCED, PEFEPREO TO EDUCATI0•4, WAYS ANO MEANS
-SJ 00222
05/03/79 SENATE C/S COMBINES THIS Bill ANO S 346 t S 1183; COMM.
REPORT: C/S BY EDUCATION -SJ 00427
05/11/79 SENATE NOW IN WAYS AND MEANS -SJ 00427
05/15/79 SENATE WITHDRAWN FROM WAYS AND MEANS -SJ 00435; PLACED ON
CALENDAR
06/01/79 SENATE WITHDRAWN FROM CALENDAP, REREFERREO TO PULES ANO
CALENDAR -SJ 00920
Ob/06/79 SENATE DIED IN COMMITTEE, IDEN./SIM./COMPARE Bill PASSED,
REFER TO HB 1689 ICH. 79-2221
S 1 208 GENfPAL Bill BY MACKAY ANO OTHERS (IDENTICAL H 1652, COMPARE S 11381
STEPHEN FOSTER MEMORIAL; REPEALS VARIOUS PROVISIONS RE SAID MEMORIAL f.
TRUSTEES: TRANSFERS PROPERTY t BUILDINGS, ETC. TO NATUPAL RESOURCES
DEPT.; TRANSFERS FOLK ARTS PROGRAM COMPONENT TO STATE DEPT.; CREATES
FOLK LIFE COUNCIL IN STATE DEPT, ETC. AMENDS 592.13 t CH. 265.
EFFECT IVE DATE: 07/01 /79.
04/24/79 SENATE INTRODUCED, REFERRED TO NATURAL RESOURCES AND
CONSERVATION, GOVERNMENTAL OPERATIONS, WAYS ANO MEANS
- SJ 00222
05/07/79 SENATE EXTENSION OF TIME GRANTED COMMITTEE NATURAL RESOURCES
ANO CONSERVATION
05/11/79 SENATE COMM. REPORT: FAVORABLE BY NATURAL RESOURCES AND
CONSERVATION -SJ 00426
05/14/79 SENATE NOW IN GOVERNMENTAL OPERATIONS -SJ 00426
CONTINUED ON NEXT PAGE
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EFFECTIVE DATE: 07/01/79.
04/05/79 HOUSE TARGETED FOR STATE FISCAL IMPACT; INTROCUCED, REFERRED
TO FINANCE t TAXATION, APPROPRIATIONS -HJ 00133
04/19/79 HOUSE SUBREFERREO TO SUBCOMMITTEE ON SALES TAX & GENERAL
LEGISLATION
06/06/79 HOUSE DIED IN COMMITTEE ON FINANCE t TAXATlCN
H 1222 GENERAL BILL/CS BY REGULATED INDUSTRIES t LICENSING, PRICE (SIMILAR
S 0858 I
GEOLOGY; ADOS A GEOLOGIST TO STATE BOARD OF PROFESSIONAL ENGINEERS C
LANO SURVEYORS; ESTABLISHES ROSTER OF PROFESSIONAL GEOLOGISTS; PROVIDES
QUALIFICATICNS FOR REGISTRATION; PROVIDES FOR PROVISIONAL REGISTRATION &
FOR RECIPFOCITY , ETC. AMENDS CHS. 471 C 472. EFFECTIVE DATE: 10/01/79.
04/05/79 HOUSE TARGETED FOR STATE FISCAL IMPACT; TARGETED FOR PRIVATE
SECTOR IMPACT; INTRODUCED, REFERRED TO REGULATED
INDUSTRIES C LICENSING, FINANCE C TAXATION,
APPROPRIATIONS -HJ 00133
04/06/79 HOUSE SUBREFERREO TO SUBCOMMITTEE ON PPOF./OCCUP. LICENSING C
PUBLIC UTILITIES
05/07/79 HOUSE COMM. REPORT: C/S BY REGULATED INDUSTRIES & LICENSING
-HJ 00471; NOW IN FINANCE C TAXATION
06/06/79 HOUSE DIED IN COMMITTEE ON FINANCE C TAXATION
H 1223 GENERAL Bill BY PRICE (IDENTICAL S 00791
STATE LAW ENF. OFFCRS .; AUTHORIZES STATE AGENCIES TO PRESENT RETIRING
OFFICER'S UNIFORM/SERVICE REVOLVER/BADGE C PRESENT UNIFORM TO SPOUSE OR
OTHER BENEFICIARY OF DECEASED OFFICER; REPEALS PROV ISION RE PPESFNTING
SUCH ITEMS ON DEATH/RETIREMENT OF HWY. PATROLMAN. CREATES 112.193;
REPEALS 321.07131. EFFECTIVE DATE: UPON BECOMING LAW.
04/05/79 HCUSE TAPGETEO FOR STATE FISCAL IMPACT; INTRODUCED, REFERRED
TO RETIREMENT, PERSONNEL t COLLECTIVE BARGAINING,
APPROPRIATIONS -HJ 00133
04/19/79 HOUSE COMM. REPORT: FAVORABLE WITH AMEND. BY RETIREMENT,
PERSONNEL C COLLECTIVE BARGAINING -HJ 00261; NOW IN
APPROPRIATIONS
04/25/79 HOUSE SUBREFERREO TO SUBCOMMITTEE ON EDUCATION
05/24/79 HOUSE COMM. REPORT: FAVORABLE, PLACED ON CALENDAR BY
APPROPRIATIONS -HJ 00763
05/29/79 HOUSE PLACED ON SPECIAL ORDER CALENDAR
06/01/79 HOUSE IOEN./SIM. SENATE Bill SUBSTITUTED; LAID ON TABLE UNDER
RULE, IOEN./SIM./COMPARE Bill PASSED, REFER TO SB 79
(CH. 79-3351 -HJ 01055
H 1224 GENERAL Bill BY PRICE
BARBERS; PROVIDES FOR REINSTATEMENT OF LICENSES TO PRACTICE BARBERING
WHICH HAVE EXPIRED; PROVIDES FOR RESTORATION FEE; PROVIDES FOR
CCNDITIONAL REPEAL. AMENDS 476.154. EFFECTIVE DATE: 10/01/79.
04/05/79 HOUSE INTRODUCED, REFERRED TO REGULATORY REFORM -HJ 00133
06/06/79 HOUSE O!EO IN COMHITTEE ON REGULATORY REFORM
H 122 5 GENERAL Bill BY PPICE
B�RBERS; PROVIDES COMPENSATION FOR MEMBERS OF BARBERS' BOARD; PROVIDES
FOR INSPECTION OF BARBERSHOPS BY AGENTS OF PROFESSIONAL C OCCUPATIONAL
REG. DEPT.; PROVIDES FOR CONDITIONAL REPEAL. AMENDS 476.054,.104.
EFFECTIVE OATE: 10/01/79.
04/05/79 HOUSE INTROOUCEO, PEFERREO TO REGULATORY REFORM,
APPROPRIATIONS -HJ 00133
06/06/79 HOUSE DIED IN COMMITTEE ON REGULATORY REFORM
�;;:,GENEPAL BILL/CS BY COMMERCE, BELL (SIMILAR CS/S 12051
�_::;;FRAUDULENT C DECEPTIVE PRACTICES; CREATES •SALE OF BUSINESS
OPPORTUNITIES ACT•; PROVIDES FOR REQUIRED DISCLOSURE STATEMENT C FEE FOR
FILING; PROVIDES FOR BONO OR OTHER EVIDENCE OF FINANCIAL RESPONSIBILllY
TO BE FILED WITH CONSUMER SEIIV. OIV. OF AG. C CONSUHER SERV. DEPT., ETC.
CPEATES 559.80-.815. EFFECTIVE DATE: 10/01/79.
04/05/79 HOUSE TARGETED FOR PRIVATE SECTOR IMPACT; INTRODUCED,
REFERRED TO COMMERCE, APPROPRIATIONS -HJ 00133
04/06/79 HOUSE SUBREFEIIREO TO SUBCOMMITTEE ON BUSINESS t COMMERCIAL
LAW
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c□MM. nl.oR T: us BY COMMERCE -HJ 00,,03: Now IN
APPROPR1lT10Ns
SUBREFE��ED TO SUBCOMMITTEE ON GENERAL GOVERNMENT
WITHDRAWN FROM APPROPRIATIO"!S -HJ 00636; PL.t.CED ON
CALENDAR
DIED ON �ALENDAR, IDEN./SIM./COMPARE Bill PASSED, REFER
TO SB ut5 I CH. 79-3 741

H 1227 LOCAL Bill BY CRADY (SIMILAR S 07031
NASSAU CO./SCHOOL BUILDINGS; AUTHORIZES ACQUISITION, CONSTRUCTION,
ENLARGING, IMPRCVING, RENOVATING, REMODELING, FURNISHING C EQUIPPING OF
SCHOOL SLOGS. OF DISTRICT SCHOOL BOARD; AUTHORIZES ISSUANCE OF Clf. OF
INDEBTEDNESS PAYABLE FROM RACE TRAC� C JAi ALAI FUNDS ACCRUING ANNUALLY,
ETC. E�FECTIVE DATE: CONTINGENT.
Qt,/05/79 HOUSE INTRODUCED, REFERRED TO COMMUNITY AFFAIRS -HJ 00133
05/24/79 HOUSE COMM. REPORT: FAVORABLE, PLACED ON CALENOAR BY
COMMUNITY AFFAIRS -ttJ 00763
05/25/79 HOUSE READ SECOND TIME; AMENDMENTS ADOPTED: READ THIRD TIME;
PASSED AS AMENDED: YEAS 110 NAYS
O -HJ 00818
05/30/79 SENATE RECEIVED, REFERRED TO EDUCATION, RULES ANO CALEND.t.R
-SJ 00649
05/31/79 SENA TE WITHDRAWN FROM EDUCATION, RULES ANC CALENDAR -SJ 00706;
PLACED ON CALENDAR; SUBSTITUTED FOR S 703; PASSED; YEAS
37 NAYS
O -SJ 00751
06/06/79 HOUSE ORDcRfD ENROLLED
06/19/79 HOUSE SIGNED BY OFFICERS AND PRESENTED TO GCVERNOR
BECAME LAW WITHOUT GOVERNOR'S SIGNATURE
07/05/79
CHAPTER NO. 79-517

H 1228 GENERAL Bill BY SHELDON ANO OTHERS (SIMILAR ENG/S 11191
ALCOHOLIC BEVERAGE CONTAINERS; AMENDS PROVISIONS RE PURCHASE, SALE C
O!STRIBUTION OF DISTILLED SPIRITS IN CONTAINERS OF LITER MEASURE.
AMENDS 565.05,.10, EFFECTIVE DATE: 01/01/80.
04/05/79 HOUSE INTRODUCED, REFERRED TO REGULATED INDUSTRIES C
LICENSING -HJ 00133
04/06/79 HOUSE SUBREFERRED TO SUBCOMMITTEE ON ALCOHCLIC BEVERAGES f.
TOBACCO
05/16/79 HOUSE COMM. REPORT: FAVORABLE WITH AMEND., PLACED ON CALENDAR
BY REGULATED INDUSTRIES C LICENSING -HJ 00587
05/22/79 HOUSE PLACED ON SPECIAL ORDER CALENDAR
05/23/79 HOUSE PEAD SECOND TIME; AMENDMENT ADOPTED; IDEN./SIM. SENATE
BILL SUBSTITUTED -HJ 00725
05/25/79 HOUSE LAID ON TABLE UNDER RULE, IDEN./SIM./COMPARE BILL
PASSED, REFER TO SB 1119 (CH. 79-1431 -HJ 00776

ti 1229 GENERAL BILL/CS BY REGULATED INDUSTRIES f. LICENSING, O'MALLEY, READY
(COMPARE H 0791, S 0562, S 09211
ALCOHOLIC BEVERAGES; AUTHORIZES ISS UANCE OF A SPECIAL ALCOHOLIC BEVERAGE
LICENSE TO PASSENGER CRUISE SHIPS; DEFINES LICENSED PREMISES. AMENDS
565.02. EFFECTIVE DATE: UPON BECOMING LAW.
04/05/79 HOUSE INTRODUCED, REFERRED TO REGULAT ED INDUSTRIES C
LICENSING, FINANCE f. TAXATION -HJ 00133
04/06/79 HOUSE SUBREFERPEO TO SUBCOMMITTEE ON ALCOHOLIC BEVERAGES C
TOBACCO
05/01/79 HOUSE COMM. REPORT: C/S BY REGULATED INDUSTRIES C LICENSING
-HJ 00411; NOW IN FINANCE C TAXATION
06/06/79 HOUSE DIED IN COMMITTEE ON FINANCE C TAXATION

H 1230 GENERA L Bill BY □'HALLEY (SIMILAR S 06631
INSURANCE; AMENDS PROVISION WHICH PROVIDES PENALTY FOR FURNISHING FALSE
f. FRAUDULENT STATEMENTS IN SUPPORT OF CLAIHS, TO SPECIFY THAT SUCH
PPOVISIONS APPLY TO FtlRNISHING STATEMENTS TO ANY INSURANCE COMPANY,
INCLUDING ANY MOTOR VEH., LIFE, DISABILITY, CREDIT LIFE, ETC. AHENDS
627.7375, 626.989. EFFECTIVE DATE: 10/01179.
04/05/79 HOUSE INTRODUCED, REFERRED TO INSURANCE -HJ 00134
04/27/79 HOUSE COMM, REPORT: FAVORABLE, PLACED ON CALENDAR BY
INSURANCE -HJ 00386
05 /02179 HOUSE PLACED ON SPECIAL ORDER CALENDAR
05/03/79 HOUSE READ SECOND TIME -HJ OOt,45
CC'NTINUED ON NEXT PAGE

See HB 1226

17-1742-9

vending machines, racks, display cases or other similar
2

devices, or currency-operated amusement machines or devices,

3

on premises neither owned nor leased by the purchaser or

4

seller;

5

(bl

That the seller will purchase any or all products

6

made, produced, fabricated, grown, bred or modified by the

7

purchaser using in whole or in part, the supplies, services or

8

chattels sold to the purchaser;

9

(c)

That the purchaser will derive income from the

10

business opportunity which exceeds the price paid for the

11

business opportunity, or that the seller will refund all or

12

part of the price paid for the business opportunity, or

13

repurchase any of the products, equipment, supplies or

14

chattels suppl led by the seller, if the purchaser is

15

unsatisfied with the business opportunity; or

16

(d)

That upon payment by the purchaser of a fee or sum

17

of money which exceeds $50 t o the seller, the seller will

18

provide a sales program or marketing program which will enable

19

the purchaser to derive income from the business opportunity,

�

provided that this paragraph shall not apply to the sale of a

21

marketing program made in conjunction with the licensing of a

22

registered trademark or service mark.

23
24

"Business opportunity" does not include the sale of ongoing

25

businesses when the owner of those businesses sells and

�

intends to sell only those business opportunities so long as

27

those business opportunities to be sold are no more than five

28

in number; nor does it include the not-for-profit sale of

�

sales demonstration equipment, materials, or samples, for a

30

tota 1 pr ice of $ 1 0 0 or 1 ess •

31
2
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A bill to be entitled
An act relating to fraudulent and deceptive

2
3

practices in the sale of business

4

opportunities; creating part VII of chapter
559, Florida Statutes; providing definitions;
providing for required disclosure statement;

6

providing for a bond or other evidence of
8

financial responsibility to be filed with the

9

Division of Consumer Services of the Department

10

of Agriculture and Consumer Services; providing
specified prohibited acts; providing for

11
12

penalties; providing for contracts to be in

13

writing; providing remedies for unfulfilled

14

business opportunity contracts; providing for

15

severability; providing an effective date.

16
l7

Be It Enacted by the Legislature of the State of Florida:

18
Section l.

19

Part VII of chapter 559, Florida Statutes,

20

consisting of sections 559.80, 559.801 , 559.803, 559.805,

21

559.807, 559.809, 559.811, 559.813, and 559.815, is created to

22

read:

23
24
25
26

559.80

Short title.--This act may be cited as the

"Sale of Business Opportunities Act."
559.801
( l)

Definitions.--For the purpose of this act:

"Business opportunity" means the sale or lease of

27

any products, equipment, supplies or services which are sold

28

to the purchaser to enable the purchaser to start a business,

29

and in which the seller represents:

30
31

(a)

That the seller will pr?vide locations or assist

the purchaser in finding locations for the use or operation of
l
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(3)

The length of time the seller has:

2

(a)

Sold business opportunities; or

3

(b)

Sold business opportunities involving the

4

products, equiµnent, supplies or services currently being

5

offered to the purchaser.

6

(4)

A full and detailed description of the actual

services that the business opportunity seller undertakes to
8

9

perform for the purchaser.
(5)

A copy of a current (not older than 13 months)

10

financial statement of the seller, updated to reflect material

11

changes in the seller's financial condition.

12

(6)

If training is promised by the seller, a complete

13

description of the training, the length of the training and

14

the cost or incidental expenses of that training, which cost

15

or expense the purchaser will be required to incur.

16

(7)

If the seller proiises services to be performed in

17

connection with the placement of the equipment, product, or

18

supplies at a location, the full nature of those services as

19

well as the nature of the agreements to be made with the

20

owners or managers of the location where the purchaser's

21

equipment, product, or supplies will be placed.

22
n
24
25

(8)

If the business opportunity seller is required to

secure a bond or establish a trust deposit pursuant to s.
559,807, either of the following statements:
(a)

"As required by Florida Law, the seller has

u

secured a bond issued by ••••••••••••••••••, a surety company

27

authorized to do business in this state.

28

contract to purchase this business opportunity, you should

29

confirm the bond's status with the surety company.•; or

Before signing a

30
31
4
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(2)

2
3

•Division• means the Division of Consumer Services

of the Department of Agriculture and Consumer Services.
559.803

Required disclosure statement.--At least 72

4

hours prior to the time the purchaser signs a business

5

opportunity contract, or at least 72 hours prior to the

6

receipt of any consideration by the seller, whichever occurs

7

first, the seller must provide the prospective purchaser a

8

written document, the cover sheet of which is entitled in at

9

least 12-point bold face capital letters •DISCLOSURES REQUIRED

10

BY FLORIDA LAW.•

11

statement in at least 10-point type: •The State of Florida has

12

not reviewed and does not approve, recommend, endorse or

13

sponsor any business opportunity. The information contained

14

in this disclosure has not been verified by the state.

15

have any questions about this investment, see an attorney

16

before you sign a contract or agreement.•

17

title and required statement shall appear on the cover sheet.

18

the disclosure document shall contain the following

19

information:

20

(1)

Under this title shall appear the following

If you

Nothing except the

The name of the seller, whether the seller is

21

doing business as an individual, partnership, corporation or

22

other business entity, the names under which the seller has

23

done business, and the name of any parent or affiliated

24

company that will engage in business transactions with the

25

purchasers or who takes responsibilty for statements made by

26

the seller.

27
28

(2)

The names, addresses and titles of the seller's

officers, directors, trustees, general partners, general

29

managers, principal executives and any other persons charged

30

with the responsibility for the seller's business activities

31

relating to the sale of business opportunities.
3
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violation of any franchise or business opportunity law, or
2

unfair or deceptive practices law), embezzlement, fraudulent

3

conversion, misappropriation of property, or restraint of

4

trade.

5

(b)

Has, at any time during the previous 7 fiscal

6

years, been held liable in a civil action resulting in a final

7

judgment or has settled out of court any civil action or is a

8

party to any civil action involving allegations of fraud

9

(including violation of any franchise or business opportunity

10

law, or unfair or deceptive practices law), embezzlement,

11

fraudulent conversion, misappropriation of property, or

12

restraint of trade, or any civil action which was brought by a

13

present or former franchisee or franchisees and which involves

14

or involved the franchise relationship; provided that only

15

material individual civil actions need be so listed pursuant

16

to this paragraph, including any group of civil actions which·,

17

irrespective of the materiality of any single such action, in

18

the aggregate is material.

19

(c)

Is subject to any currently effective state or

20

federal agency or court injunctive or restrictive order, or is

21

a party to a proceeding currently pending in which such order

22

is sought, relating to or affecting business opportunities

23

activities or the business opportunity seller-purchaser

24

relationship, or involving fraud (including violation of any

25

franchise or business opportunity law, or unfair or deceptive

26

practices law), embezzlement, fraudulent conversion,

27

misappropriation of property, or restraint of trade.

28
29

Such statement shall set forth the identity and location of

30

the court or agency, the date of conviction, judgment, or

31

decision, the penalty imposed, the damages assessed, the terms
6
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(b)

"As required by Florida law, the seller has

2

established a trust account or guaranteed letter of credit

J

••••••••••••••• (no. of acct.) ·••··•••·•••with ...•....•....•.

4

.••••. (name and address of bank or savings inst.) •••••• Before

5

signing a contract to purchase this business opportunity, you

6

should confirm with the bank or savings institution the

7

current status of the trust account or guaranteed letter of

8

credit.•

9

(9)

The following statement:

"If the seller fails to

10

deliver the product, equipment or supplies necessary to begin

11

substantial operation of the business within 45 days of the

12

delivery date stated in your contract, you may notify the

13

seller in writing and cancel your contract.•

14

(10)

If the seller makes any statement concerning

15

sales or earnings, or range of sales or earnings that may be

16

made through this business opportunity, a statement

17

disclosing:

18

(a)

The total number of purchasers of business

19

opportunities involving the product, equipment, supplies or

20

services being offered who have actually achieved sales of or

21

received earnings in the amount or range specified, within 3

22

years prior to the date of the disclosure statement.

23

(b)

The total number of purchasers of business

24

opportunities involving the product, equipment, supplies or

25

services being offered within 3 years prior to the date of the

26

disclosure statement.

27
28
29

(11)

A statement disclosing who, if any, of the

persons listed in subsections (1) and (2):
(a)

Has, at any time during the previous 7 fiscal

30

years, been convicted of a felony or pleaded nolo contendere

31

to a felony charge if the felony involved fraud (including
5
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required pursuant to 16 CFR to prepare any other documents to
2

be presented to the prospective purchaser those documents

3

shall also be filed with the division.

4

559.805

5

(1)

6

Filing with the division.--

The seller of every business opportunity shall

file, prior to placing an advertisement or making any other
representations to prospective purchasers in this state, with

a

the division a copy of the disclosure statement required bys.

9

559.803, and shall update this filing as any material change

10

in the required information occurs, but not less than

11

annually.

12

a bond or establish a trust account or guaranteed letter of

13

credit, he shall contemporaneously file-with the division a

14

copy of the bond, a copy of the formal notification by the

lS

depository that the trust account is established or a copy of

16

the guaranteed letter of credit.

17

(2)

If the seller is required by s. 559.807 to provide

Upon the filing of the disclosure statement and

18

the posting of a bond, or a guaranteed letter of credit or the

19

establishment of a trust account, if any is required, the

20

division shall issue to the business opportunity seller an

21

advertisement identification number which shall be placed on

22

all written materials used by the business opportunity seller.

23

(3)

The seller shall disclose, to each person with

24

whom he places advertising, the advertisement identification

25

number which shall be recorded by the person receiving the

26

advertising so that the advertising media may verify the

27

authenticity of the registration.

28

559.807

Bond or trust account required.--If the

29

business opportunity seller makes any representations set

30

forth in s. 559.801 (1) (c), the seller must either have

31

obtained a surety bond issued by a surety company authorized
8
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of settlement or the terms of the order, and the date, nature,
2

and issuer of each such order or ruling.

3

opportunity seller may include a summary opinion of counsel as

4

to any pending litigation, but only if counsel's consent to

5

the use of such opinion is included in the disclosure

6

statement.

7
s
9

(12)

A business

A statement disclosing who, if any, of the

persons listed in subsections (l) and (2) at any time during
the previous 7 fiscal years has:
(a)

Filed in bankruptcy.

(b)

Been adjudged bankrupt.

12

(c)

Been reorganized due to insolvency.

13

(d)

Been a principal, director, executive officer, or

10
11

14

partner of any other person that has so filed or was so

15

adjudged or reorganized, during or within l year after the

16

period that such person held such position in relation to such

17

other person.

If so, the name and location of the person

18

having so filed, or �aving been so adjudged or reorganized,

19

the date thereof, and any other material facts relating

20

thereto, shall be set forth.

21

(13)

A copy of the business opportunity contract which

22

the seller uses as a matter of course and which is to be

23

Rresented to the purchaser at closing.

24
25

Should any seller of business opportunities prepare a

26

disclosure statement pursuant to 16 CFR 436.l et seq., a Trade

27

Regulation Rule of the Federal Trade Commission regarding

28

Disclosure Requirements and Prohibitions Concerning

29

Franchising and Business Opportunity Ventures, the seller may

30

register that disclosure statement in lieu of the document

31

required pursuant to this section.

Should the seller be

7
CODING: Words in�� type are deletion• from exi,tin9 low; word, underli[)td are addition,.

See HB 1226

17-1742-9
(6)

Misrepresent the amount of profits, net or gross,

2

the franchisee can expect from the operation of the franchise

3

or distributorship.

4

(7)

Misrepresent the size, choice, potential or

s

demographic feature of a franchise territory or franchises

6

within the franchise territory.

7

(8 )

Misrepresent, by failure to disclose or otherwise,

8

the termination, transfer or renewal provision of a franchise

9

agreement.

10

(9)

Falsely claim or imply that a primary marketer or

11

trademark of products or services sponsors or participates

12

directly or indirectly in the franchise operation.

13
14
15

(10)

Assign a so-called exclusive territory

encompassing the same area to more than one franchisee.
(11)

Provide vending locations for which written

16

authorizations have not been granted by the property owners or

17

lessees of the premises.

18

(12)

Provide machines or displays of a brand or kind.

19

different from and inferior to those promised by the

20

franchisor.

21

(13)

22
23
24
25
26
27

Fail to provide the purchaser a written contract

as provided in s. 559.811.
Fail to honor his contract as required in this

(14)

section with the franchisee.
559.811

Contracts to be in writing; form;

provisions.-(1)

Every business opportunity contract shall be in

28

writing and a copy shall be given to the purchaser at least 72

29

hours prior to the time he signs the contract.

30
31

(2)

Every contract for a business opportunity shall

include the following:
10
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to do business in this state or have established a trust
2

account or a guaranteed letter of credit with a licensed and
insured bank or savings institution located in the state.

4

amount of the bond, trust account or guaranteed letter of

5

credit shall be an amount not less than $50,000.

6

trust account shall be in the favor of the division.

The

The bond or
Any

person who is damaged by any violation of this act, or by the
8

seller's breach of the contract for the business opportunity

9

sale or of any obligation arising therefrom may bring an

10

action against the bond, trust account or guaranteed letter of

11

credit to recover damages suffered; provided that the

12

aggregate liability of the surety or trustee shall be only for

13

actual damages and in no even

14

bond, trust account or guaranteed letter of credit.

15

559.809

16

shall not:

17

(1)

18
19

shall exceed the amount of the

Prohibited acts.--Business opportunity sellers

Misrepresent the prospects or chances for success

of a proposed or existing franchise or distributorship.
(2)

Misrepresent, by failure to disclose or otherwise,

20

the known required total investment for such franchise or

21

distributorship.

22

(3)

Misrepresent or fail to disclose efforts to sell

23

or establish more franchises or distributorships than is

24

re3sonable to expect the market or market area for the

25

particular franchise or distributorship to sustain.

26

(4)

Misrepresent the quantity or the quality of the

27

products to be sold or distributed through the franchise or

28

distributorship.

29
30

(5)

Misrepresent the training and management

assistance available to the franchisee.

31

9
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(2)

Any purchaser injured by a violation of this part

2 or by the business opportunity seller's breach of a contract
3 subject to this part or any obligation arising therefrom may

4 bring an action for recovery of damages, including reasonable
5 attorney's fees.
6

(3)

Upon complaint of any person that a business

7 opportunity seller has violated the provisions of this part,
8 the circuit court shall have jurisdiction to enjoin the
9 defendant from further such viqlations.

10

(4)

The Department of Legal Affairs, or the state

11 attorney, if a violation of this part occurs in his judicial
12 circuit, may bring an action for injunction or other

l3 appropriate civil relief for violations of this part.
14

(5)

The remedies provided herein shall be in addition

15 to any other remedies provided for by law or in equity.
16

559.815

Penalties.--Any person who fails to file with

l7 the di·✓ ision as required by s. 559.805 or who commits an act
18 described in s. 559.809 shall be guilty of a felony of the

19 third degree punishable as provided in s. 775.082, s. 775.083,

20 or s. 775.084.
21

Section 2.

Severability clause.--If any provision of

22 this act or the application thereof to any person or
23 circumstance is held invalid, it is the legislative intent

24 that the invalidity shall not affect other provisions or

25 applications of the act which can be given effect without the
� invalid provision or application, and to this end the

27 provisions of this act are declared severable.
28

Section 3.

This act shall take effect October l, 1979.

29
30
31
12
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(a)
2
3

The terms and conditions of payment, including the

total financial obligation of the purchaser to the seller.
(b)

A full and detailed description of the acts or

4

services that the business opportunity seller undertakes to

5

perform for the purchaser.

6

(c)

The seller's principal business address and the

name and address of its agent in the State of Florida
8
9

authorized to receive service of process.
(d)

The approximate dt:livery date of products,

10

equipment or supplies the business opportunity seller is to

11

deliver to the purchaser.

12

559.813

13

(l)

Remedies.--

If a business opportunity seller uses untrue or

14

misleading statements in the sale of a business opportunity,

15

or fails to give the proper disclosures in the manner required

16

by this part, or fails to deliver the equipment, supplies or

17

product necessary to begin substantial operation of the

18

business within 45 days of the delivery date stated in the

19

business opportunity contract, or if the contract does not

20

comply with the requirements of this part, then the purchaser

21

may, within 1 year of the date of execution of the contract,

22

and upon written notice to seller, rescind the contract and

23

�hall be entitled to receive from the business opportunity

24

seller all sums paid to the business opportunity seller.

25

receipt of such sums, the purchaser shall make available to

26

the seller at purchaser's address or at the places at which

27

they are located at the time notice is given, all products,

28

equipment or supplies received by the purchaser; provided that

�

the purchaser shall not be entitled to unjust enrichment by

30

exercising the remedies provided in this subsection.

Upon

31
11
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•••••••••••••••••••••••••••••••••••••••••
2

4
5
6

8
9

HOUSE SUMMARY
Creates the "Sale of Business Opportunities Act,•
relating to fraudulent and deceptive practices in the
sale of business opportunities. Requires sellers of
business opportunities to file disclosure statements
containing specified infor�ation with the Division of
Consumer Services. Requires such sellers to post a bond
or other evidence of financial responsibility with the
division. Specifies the amount of such bond. Requires
that contracts be in writing. Specifies prohibited acts.
Provides for remedies for unfulfilled contracts and
penalties for violations of the act. Provides
severability. See bill for details.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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(a)
2

That the seller will provide locations or assist

the purchaser in finding locations for the use or operation of

3 vending machines, racks, display cases or other similar
4

devices, or currency-operated amusement machines or devices,

5 on premises neither owned nor leased by the purchaser or
6

seller;
(b)

8

That the seller will purchase any or all products

made, produced, fabricated, grown, bred or modified by the

9 purchaser using in whole or in part, the supplies, services or
10
11

chattels sold to the purchaser;
(c)

That the seller guarantees that the purchaser will

12

derive income from the business opportunity which exceeds the

13

price paid for the business opportunity, -or that the seller

14

will refund all or part of the price paid for the business

15

opportunity, or repurchase any of the products, equipment,

16

supplies or chattels supplied by the seller, if the purchaser

17

is unsatisfied with the business opportunity; or

18

(d)

That upon payment by the purchaser of a fee or sum

19

of money which exceeds $50 to the seller, the seller will

20

provide a sales program or marketing program which will enable

21

the purchaser to derive income from the business opportunity,

22

provided that this paragraph shall not apply to the sale of a

23

marketing program made in conjunction with the licensing of a

M

registered trademark or service mark.

25

26

"Business opportunity• does not include the sale of ongoing

27

businesses when the owner of those businesses sells and

28

intends to sell only those business opportunities so long as

�

those business opportunities to be sold are no more than five

30

in number; nor does it include the not-for-profit sale of

31
2
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A bill to be entitled
2

An act relating to fraudulent and deceptive

3

practices in the sale of business

4

opportunities; creating part VII of chapter

5

559, Florida Statutes; providing definitions;

6

providing for required disclosure statement;
providing a fee for filing such statement;

8

providing for a bond or other evidence of

9

financial responsibility to be filed with the

10

Division of Consumer Services of the Department

11

of Agriculture and Consumer Services; providing

12

specified prohibited acts; providing for

13

penalties; providing for contracts to be in

14

writing; providing remedies for unfulfilled

15

business opportunity contracts; providing an

16

appropriation; providing for severability;

17

providing an effective date.

18

19 Be It Enacted by the Legislature of the State of Florida:
20

21

Section l.

Part VII of chapter 559, Florida Statutes,

22 consisting of sections 559.80, 559.801, 559.803, 559.805,
23 5�9.807, 559.809, 559.8ll, 559.813, and 559.815, is created to

24 read:

25

559.80

Short title.--This act may be cited as the

� NSale of Business Opportunities Act.•

27

28

559.801
(1)

Definitions.--For the purpose of this act:

"Business opportunity" means the sale or lease of

29 any products, equipment, supplies or services which are sold

30 to the purchaser to enable the purchaser to start a business,
31 and in which the seller represents:
l
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with the responsibility for the seller's business activities
2

relating to the sale of business opportunities.

3

(3)

The length of time the seller has:

4

(a)

Sold business opportunities; or

5

(b)

Sold business opportun ities involving the

6

products, equipment, supplies or services currently being
offered to the purchaser.

8

(4)

A full and detailed description of the actual

9

services that the business opportunity seller undertakes to

10

perform for the purchaser.

11

(5)

A copy of a current (not older than 13 months)

12

financial statement of the seller, updated to reflect material

13

changes in the seller's financial conditfon.

14

(6)

If training is promised by the seller, a complete

15

description of the training, the length of the training and

16

the cost or incidental expenses of that training, which cost

17

or expense the purchaser will be required to incur.

18

(7 )

If the seller promises services to be performed in

19

connection with the placement of the equipment, product, or

20

supplies at a location, the full nature of those services as

21

well as the nature of the agreements to be made with the

22

owners or managers of the location where the purchaser's

23

equipment, product, or supplies will be placed.

24

(8)

If the business opportunity seller is required to

25

secure a bond or establish a trust deposit pursuant to s.

�

559.807, either of the following statements:

27

( a)

"As required by Florida Law, the seller has

28

secured a bond issued by....•••••••.•••••., a surety company

29

authorized to do business in this state.

30

contract to purchase this business opportunity, you should

31

confirm the bond's status with the surety company.•; or

Before signing a

4
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sales demonstration equipment, materials, or samples, for a
2
3

4

total price of $500.
(2)

"Division" means the Division of Consumer Services

of the Department of Agriculture and Consumer Services.
559.803

6

Required disclosure statement.--At least 72

hours prior to the time the purchaser signs a business
opportunity contract, or at least 72 hours prior to the

8

receipt of any consideration by the seller, whichever occurs

9

first, the seller must provide the prospective purchaser a

10

written document, the cover sheet of which is entitled in at

11

least 12-point bold face capital letters "DISCLOSURES REQUIRED

12

BY FLORIDA LAW."

13

statement in at least 10-point type: "The State of Florida has

14

not reviewed and does not approve, recommend, endorse or

15

sponsor any business opportunity.

16

in this disclosure has not been verified by the state.

17

have any questions about this investment, see an attorney

18

before you sign a contract or agreement.•

19

title and required statement shall appear on the cover sheet.

20

The disclosure document shall contain the following

21

information:

22

(1)

Under this title shall appear the following

The information contained
If you

Nothing except the

The name of the seller, whether the seller is

23

doing business as an individual, partnership, corporation or

24

other business entity, the names under which the seller has

25

done business, and the name of any parent or affiliated

26

company that will engage in business transactions with the

27

purchasers or who takes responsibilty for statements made by

28

the seller.

29

(2)

The names, addresses and titles of the seller's

30

officers, directors, trustees, general partners, general

31

managers, principal executives and any other persons charged
3
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violation of any franchise or business opportunity law, or
2 unfair or deceptive practices law), embezzlement, fraudulent
3 conversion, misappropriation of property, or restraint of
4 trade.
5

6

(b)

Has, at any time during the previous 7 fiscal

years, been held liable in a civil action resulting in a final
judgment or has settled out of court any civil action or is a

s

party to any civil action involving allegations of fraud

9

(including violation of any franchise or business opportunity

10

law, or unfair or deceptive practices law), embezzlement,

11

fraudulent conversion, misappropriation of property, or

12

restraint of trade, or any civil action which was brought by a

13

present or former franchisee or franchisees and which involves

14

or involved the franchise relationship; provided that only

15

material individual civil actions need be so listed pursuant

16

to this paragraph, including any group of civil actions which,

17

irrespective of the materiality of any single such action, in

18

the aggregate is material.

19

(c)

Is subject to any currently effective state or

w

federal agency or court injunctive or restrictive order, or is

21

a party to a proceeding currently pending in which such order

22

is sought, relating to or affecting business opportunities

23

�ctivities or the business opportunity seller-purchaser

�

relationship, or involving fraud (including violation of any

25

franchise or business opportunity law, or unfair or deceptive

26

practices law), embezzlement, fraudulent conversion,

27

misappropriation of property, or restraint of trade.

28

29

Such statement shall set forth the identity and location of

30

the court or agency� the date of conviction, judgment, or

31

decision, the penalty imposed, the damages assessed, the terms
6
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(b)

•As required by Florida law, the seller has

2 established a trust account or guaranteed letter of credit
3

......•..••.••• (no. of acct.) •••••••.•.••with.•........•....

4 .••... (name and address of bank or savings inst.) •••••• Before
5

signing a contract to purchase this business opportunity, you

6

should confirm with the bank or savings institution the

7

current status of the trust account or guaranteed letter of

8

credit.•
(9)

9

The following statement:

•rf the seller fails to

10

deliver the product, equipment or supplies necessary to begin

11

substantial operation of the business within 45 days of the

12

delivery date stated in your contract, you may notify the

13

seller in writing and cancel your contract.•
(10)

14

If the seller makes any statement concerning

15

sales or earnings, or range of sales or earnings that may be

16

made through this business opportunity, a statement

17

disclosing:
(a)

18

The total number of purchasers of business

19

opportunities involving the product, equipment, supplies or

20

services being offered who have actually achieved sales of or

21

received earnings in the amount or range specified, within 3

22

years prior to the date of the disclosure statement.
(b)

23

The total number of purchasers of business

24

opportunities involving the product, equipment, supplies or

25

services being offered within 3 years prior to the date of the

26

disclosure statement.
(11)

27

28
29

A statement disclosing who, if any, of the

persons listed in subsections
(a)

(1)

and (2):

Has, at any time during the previous 7 fiscal

30

years, been convicted of a felony or pleaded nolo contendere

31

to a felony charge if the felony involved fraud (including
5
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required pursuant to 16 CFR to prepare any other documents to
2 be presented to the prospective purchaser those documents
3 shall also be filed with the division.
4

559.805

5

(1)

6

Filing with the division.--

The seller of every business opportunity shall

file, prior to placing an advertisement or making any other
representations designed to offer, sell, or solicit an offer

8

to buy a business opportunity to prospective purchasers in

9

this state, with the division a copy of the disclosure

10

statement required by s. 559.803, and shall update this filing

11

as any material change in the required information occurs, but

12

not less than annually.

13

state merely because the publisher circulates, or there is

14

circulated on his behalf in the state any bona fide newspaper

15

or other publication of general, regular and paid circulation

16

which has more than two-thirds of its circulation outside the

17

state during the past 12 months, or a radio or television

18

program originating outside the state is received in the

19

state.

20

bond or establish a trust account or guaranteed letter of

21

credit, he shall contemporaneously file with the division a

22

copy of the bond, a copy of the formal notification by the

23

depository that the trust account is established or a copy of

U

the guaranteed letter of credit.

25

An advertisment is not placed in the

If the seller is required by s. 559.807 to provide a

(2)

Upon the filing of the disclosure statement and

�

the posting of a bond, or a guarant�ed letter of credit or the

V

establishment of a trust account, if any is required, the

28

division shall issue to the business opportunity seller an

29

advertisement identification number.

30
31

(3)

The seller shall disclose, to each person with

whom he places advertising, the advertisment identification
8
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of settlement or the terms of the order, and the date, nature,
2 and issuer of each such order or ruling.
3

A business

opportunity seller may include a summary opinion of counsel as

4 to any pending litigation, but only if counsel's consent to
5 the use of such opinion is included in the disclosure
6

statement.
(12)

A statement disclosing who, if any, of the

8 persons listed in subsections (1) and (2) at any time during
9

the previous 7 fiscal years has:

10

( a)

Filed in bankruptcy.

11

(b)

Been adjudged bankrupt.

12

(c)

Been reorganized due to insolvency.

13

(d)

Been a principal, director, executive officer, or

14

partner of any other person that has so filed or was so

15

adjudged or reorganized, during or within l year after the

16

period that such person held such position in relation to such
If so, the name and location of the person

17

other person.

18

having so filed, or having been so adjudged or reorganized,

19

the date thereof, and any other material facts relating

M

thereto, shall be set forth.
(13)

21

A copy of the business opportunity contract which

22

the seller uses as a matter of course and which is to be

23

presented to the purchaser at closing.

24

25

Should any seller of business opportunities prepare a

26

disclosure statement pursuant to 16 CFR 436.l et seq., a Trade

27

Regulation Rule of the Federal Trade Commission regarding

28

Disclosure Requirements and Prohibitions Concerning

�

Franchising and Business Opportunity Ventures, the seller may

30

file that disclosure statement in lieu of the document

31

required pursuant to this section.
COOING:

Should the seller be
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(2)

Misrepresent, by failure to disclose or otherwise,

2 the known required total investment for such business
3 opportunity.
(3)

4

Misrepresent or fail to disclose efforts to sell

5 or establish more franchises or distributorships than is
6 reasonable to expect the market or market area for the
7 particular business opportunity to sustain.
(4)

8

Misrepresent the quantity or the quality of the

9 products to be sold or distributed through the business
10 opportunities.
(5)

11

Misrepresent the training and management

12 assistance available to the business opportunity purchaser.
(6)

13

Misrepresent the amount of profits, net or gross,

14 the franchisee can expect from the operation of the business
15 opportunity.
16

(7)

Misrepresent, by failure to disclose or otherwise,

17 the termination, transfer or renewal provision of a business
18 opportunity agreement.
19

(8)

Falsely claim or imply that a primary marketer or

20 trademark of products or services sponsors or participates
21 directly or indirectly in the business opportunity.
(SI)

22

Assign a so-called exclusive territory

23 encompassing the same area to more than one business
24 opportunity purchaser.
25

(10)

Provide vending locations for which written

26 authorizations have not been granted by the property owners or
V lessees of the premises.
3

(11)

Provide machines or displays of a brand or kind

29 substantially different from and inferior to those promised by
30 the business opportunity seller.
31

10
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number which may be recorded by the person receiving the
2 advertising so that the advertising media may verify the
J authenticity of the registration.
(4)

4

The division shall collect a $10 filing fee from

5 those sellers required to comply with this section.

Such fee

6 shall be deposited in the General Inspection Trust Fund of the
Department of Agriculture and Consumer Services.
8

559.807

Bond or trust account required.--If the

9 business opportunity seller makes any representations set
10 forth in s. 559.801(1 ) (c), the seller must either have
11 obtained a surety bond issued by a surety company authorized
12 to do business in this state or have established a trust
13 account or a guaranteed letter of credit with a licensed and
14 insured bank or savings institution located in the state.

The

15 amount of the bond, trust account or guaranteed letter of
16 credit shall be an amount not less than $50,000.

The bond or

17 trust account shall be in the favor of the division.

Any

18 person who is damaged by any violation of this act, or by the
19 seller's breach of the contract for the busines opportunity
20 sale or of any obligation arising therefrom may bring an
21 action against the bond, trust account or guaranteed letter of
22 credit to recover damages suffered; provided that the
23 aggregate liability of the surety or trustee shall be only for

24 actual damages and in no event shall exceed the amount of the
25 bond, trust account or guaranteed letter of credit.
26

559.809

27 shall not:
�

(1)

Prohibited acts.--Business opportunity sellers

Misrepresent the prospects or chances for success

N of a proposed or existing business opportunity.
30

31
9
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shall be entitled to receive from the business opportunity
2 seller all sums paid to the business opportunity seller.

Upon

3 receipt of such sums, the purchaser shall make available to
4 the seller at purchaser's address or at the places at which
5 they are located at the time notice is given, all products,
6 equipment or supplies received by the purchaser; provided that
the purchaser shall not be entitled to unjust enrichment by
a exercising the remedies provided in this subsection.
9

(2)

Any purchaser injured by a violation of this part

10 or by the business opportunity seller's breach of a contract
11 subJect to this part or any obligation arising therefrom may
12 bring an action for recovery of damages, including reasonable
13 attorney's fees.
14

(3)

Upon complaint of any person that a business

15 opportunity seller has violated the provisions of this part,
16 the circuit court shall have jurisdiction to enjoin the
17 defendant from further such violations.
18

(4)

The Department of Legal Affairs, or the state

19 attorney, if a violation of this part occurs in his judicial
20 circuit, may bring an action for injunction or other
21 appropriate civil relief for violations of this part.
22

(5)

The remedies provided herein shall be in addition

23 to any other remedies provided for by law or in equity.
24

559.815

Penalties.--Any person who fails to file with

25 the division as required by s. 559.80 5 or who commits an act
26 described in s. 559.809 shall be guilty of a felony of the
27 third degree punishable as provided in s. 775.082, s. 775.083,
28 or s. 775.084.
29

Section 2.

Severability clause.--If any provision of

30 this act or the application thereof to any person or
31 circumstance is held invalid, it is the legislative intent
12
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(12)

Fail to provide the purchaser a written contract

2 as provided in s. 559.811.
559.811

3

Contracts to be in writing; form;

4 provisions.-(1)

5

Every business opportunity contract shall be in

6 writing and a copy shall be given to the purchaser at least 72
hours prior to the time he signs the contract.
8

(2)

Every contract for a business opportunity shall

9 include the following:
(a)

10

The terms and conditions of payment, including the

11 total financial obligation of the purchaser to the seller.
(bl

12

A full and detailed description of the acts or

13 services that the business opportunity seller undertakes to
14 perform for the purchaser.
(c)

15

The seller's principal business address and the

16 name and address of its agent in the State of Florida
17 authorized to receive service of process.
(d)

18

The approximate delivery date of products,

19 equipment or supplies the business opportunity seller is to
� deliver to the purchaser.
559.813

21
22

(!)

Remedies.--

If a business opportunity seller

uses

untrue or

23 misleading statements in the sale of a business opportunity,
24 or fails to give the proper disclosures in the manner required
25 by this part, or fails to deliver the equipment, supplies or
26 product necessary to begin substantial operation of the
27 business within 45 days of the delivery date stated in the
� business opportunity contract, or if the contract does not
29 comply with the requirements of this part, then the purchaser
30 may, within 1 year of the date of execution of the contract,
31 and upon written notice to seller, rescind the contract and
11
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that the invalidity shall not affect other provisions or
2 applications of the act which can be given effect without the
J invalid provision or application, and to this end the
4 provisions of this act are declared severable.
5

Section 3.

Appropriations.--There is hereby

6 appropriated $15,000 from the General Inspection Trust Fund
for the implementation of this act.
8

Section 4.

This act shall take effect October l, 1979.

9
10

11
12
13
14

15
16

17

18
19
20

21
22
23

24
25
26

27
28

29
JO
31
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3.

Complete explanations and copies of documents relating to
services or locations promised by the seller;

4.

A bonding statement, if one is required;

5.

A cancellation provision if the seller does not substantially
perform within 45 days;

6.

Actual evidence of past earnings or experiences of other
purchasers if the seller makes such representations;

7.

Felony charges or convictions, adjudications of civil
liability, settlements or civil complaints brought against
the seller, with respect to fraudulent or deceptive practices
or restraints of trade during the previous seven years; and

8.

Bankruptcy or reorganization proceedings in which the seller
has been involved within the previous seven years either
personally or in his capacity as a principal, directo� or
executive officer.

The bill provides that any seller who prepares a disclosure
statement pursuant to the Federal Trade Commission's Trade
Regulation Rule, 16 CFR 436.1, relating to disclosure
requirements of franchising and business opportunities, may use
that statement in lieu of the one required in section 559.803.
The Division of Consumer Services receives the required disclosur
statement and then issues the seller an advertising number.
This allows any person to verify with the Division the authentici y
of the registration.
The bill requires that sellers who offer a money back guarantee
if the buyer does not receive a "guaranteed" profit or is
dissatisfied with his investment must either take out a bond
or establish a trust account or letter of credit in the amount
of $50,000. The bond, trust account or letter of credit must be
in favor of the Division.
The bill establishes prohibited practices. These prohibitions
are similar to, but more expansive than, those contained in
chapter 817. The 12 prohibitions conform to those listed in
the FTC Rule.
The bill provides civil remedies for an aggrieved purchaser,
including reasonable attorney's fees, but with a provision to
prevent the buyer from becoming unjustly enriched. The remedies
include:
(1) damages, (2) recission, and (3) injunctive relief,
and may be brought by the Department of Legal Affairs or a
State Attorney. These remedies are cumulative to those
already available in law or equity.
It provides for criminal penalties for violating the filing
requirements of section 559.805, or for doing the prohibited
practices listed in section 559.809. The penalty provided is a
felony of the third degree.
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SUM.MARY:
A.

Present Situation:

Currently, chapter 817, Part I, prohibits specified fraudulent
practices in relationship to the solicitation of funds, sales
of property, advertisements, etc., and provides criminal
penalties for violations. Section 817.416 defines a franchise
relationship and prohibits intentional misrepresentations during
the sale or exchange of franchise rights. This section provides
civil remedies as well as criminal sanctions for violations.
The existing law does not include the sale of business
opportunities within the definition of "franchises", nor does
it require the seller of the franchise rights to completely
disclose to the buyer all material information regarding the
franchise. An aggrieved buyer's present remedy is to sue the
seller for fraud.
B.

Effect of Proposed Changes:

This bill provides for the regulation of the sale of business
opportunities by creating the "Sale of Business Opportunities
Act." Most of these transactions fall outside the scope of
s. 817.416.
The definition of "Business Opportunity" includes those trans
actions where the seller represents to the buyer that the
seller will provide either equipment, inventory, marketing
locations or assistance, or that the buyer is "guaranteed" to
derive a specified return over his initial investment in the
opportunity. By example, such business opportunities include
worm farms, chinchilla ranches, bubble gum vending machines,
vitamin sales and numerous other programs that offer the buyer
the opportunity to own and operate his own business, often
inserting the phrase "in your spare time."
The definition specifically excludes marketing programs made
in conjuction with the licensing of a registered trademark or
service mark, or the sale of an ongoing business,as long as the
seller does not sell more than five of the opportunities or
businesses, or the not-for-profit sale of sales demonstration
equipment or display samples for a total price of $500 or less.
This "take out" provision excludes franchises and normal sales
of marketing aids.
The bill requires that the seller file a complete disclosure
statement with the Division of Consumer Services and give the
purchaser this disclosure statement at least 72 hours prior
to the time the buyer signs a sales agreement or gives any
consideration to the seller.
The seller's disclosure statement must include:
1.

A complete business history of the seller, including factors
which indicate his expertise in the area;

2.

Complete financial statements;
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ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

The identifiable expense to the sellers of business opportunities
will be in preparing the disclosure statements and complying
with the security provisions of s. 559.807. A $10 filing fee is
required. The benefits that accrue to the buyer will primarily
be the ability to make an informed investment decision based on
full and fair information and the ability to recover damages or
his original investment in those cases where the seller has made
misrepresentations in his disclosure statement.
B.

Government:

The identifiable costs associated with the bill are as follows:
1.

General implementation and on-going administrative expense,
which will be incurred by the Division of Consumer Services
of the Department of Agriculture; and

2.

Administrative, investigative and enforcement expenses will
be incurred by the Department of Legal Affairs and the
offices of the state attorneys.

The bill provides for a ten dollar filing fee to offset these
expenses.
III.

COMMENTS:
Technical errors -- none noted.

Florida House of Representatives - 1979

HB 1226

By Representative Bell
A bill to be entitled
An act relating to fraudulent and deceptive
practices in the sale of business
opportunities; creating part VII of chapter
559, Florida Statutes; providing definitions;

providing for required disclosure statement;
providing for a bond or other evidence of

"'
O> u

"'·..."' a.

financial responsibility to be filed with the

a.-

.D

a.

::,

"' 10

N.C
\O+-'

-"'
..... "'
0 -0
- C:

0 ...
::,

"'

.,

+->+-'

o-

u"'

11
12
13

"' 1'
"' 15

"' O>

Division of Consumer Services of the Department
of Agriculture and Consumer Services; providing
specified prohibited acts; providing for
penalties; providing for contracts to be in
writing; providing remedies for unfulfilled

+->..J

business opportunity contracts; providing for

-0 _,:

severability; providing an effective date •

.,
.,,...,

.,O> .....0 16

+->

"'

!s t
::,

... .D

a. E
"'
"'E

"'

)< .....

0

+-'
C: C:

"' 0

E·-

::,+.>

u"'

.g 0I:

17 Be It Enacted by the Legislature of the State of Florida:

18

19

Section 1.

Part VII of chapter 559, Florida

20 Statutes,consisting of sections 559.80, 559.801, 559.803,

21 559.805, 559.807, 559.809, 559.811, 559.813, and 559.815, is
·- C:
:;;� 22
::, "'
created to read:
a..c
"' +-' 23
559.80 Short title.--This act may be cited as the
_,: 0
u.....

...

........

24 •sale of Business Opportunities Act.•
25
559.801 Definitions.--For the purpose of this act:

211

(1)

•susiness opportunity• means the sale or lease of

V any products, equipment, supplies or services which are sold
28 to the purchaser to enable the purchaser to start a business,
� and in which the seller represents:
(a) That the seller will provide locations or assist
31 the purchaser in finding locations for the use or operation of
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vending machines, racks, display cases or other similar

.15

devices, or currency-operated amusement machines or devices,
3 on premises neither owned nor leased by the purchaser or

.16

4 seller;
(b)
6

That the seller will purchase any or all products

made, produced, fabricated, grown, bred or modified by the

1. 16
1. 17

purchaser using in whole or in part, the supplies, services or
8 chattels sold to the purchaser;
(c)

That the purchaser will derive income from the

10

business opportunity which exceeds the price paid for the

11

business opportunity, or that the seller will refund all or

1.17/1
.17/2

12 part of the price paid for the business opportunity, or
13 repurchase any of the products, equipment, supplies or

.17/3

14 chattels supplied by the seller, if the purchaser is
15 unsatisfied with the business opportunity; or

.17/4

16

.17/4

17

(d)

That upon payment by the purchaser of a fee or sum

of money which exceeds $50 to the seller, the seller will

.17/5

18 provide a sales program or marketing program which will enable
19 the purchaser to derive income from the business opportunity,

1.17/6

20 provided that this paragraph shall not apply to the sale of a
21 marketing program made in conjunction with the licensing of a

.17/7

22 registered trademark or service mark.
23
:U •Business opportunity• does not include the sale of ongoing

:qq

2S businesses when the owner of those businesses sells and

.17/8

l6 intends to sell only those business opportunities so long as
V those business opportunities to be sold are no more than five

1.17 /9

� in number; nor does it include the not-for-profit sale of
29 sales demonstration equipment, materials, or samples, for a
30 total price of $100 or less.
31
2
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(2)

"Division• means the Division of Consumer Services

.17

2 of the Department of Agriculture and Consumer Services.
3

(

559.803

Required disclosure statement.--At least 72

• li

4 hours prior to the time the purchaser signs a business
5 opportunity contract, or at least 72 hours prior to the

6 receipt of any consideration by the seller, whichever occurs

1. li

first, the seller must provide the prospective purchaser a
8 written document, the cover sheet of which is entitled in at

9 least 12-point bold face capital letters "DISCLOSURES REQUIRED

lO BY FLORIDA LAW."

1.1;

Under this title shall appear the following

11 statement in at least 10-point type: "The State of Florida has
12 not reviewed and -does not approve, recommend, endorse or

13

sponsor any business opportunity.

The information contained

14 in this disclosure has not been verified by the state.

(

.1

If you

·

.1·
.r

15 have any questions about this investment, see an attorney
16 before you sign a contract or agreement.•
17

Nothing except the

title and required statement shall appear on the cover sheet.

18 the disclosure document shall contain the following

. 1·
.1 ·

19 information:
20

(1)

The name of the seller, whether the seller is

.1·

21 doing business as an individual, partnership, corporation or
22 other business entity, the names under which the seller has
23 done business, and the name of •ny parent or affiliated

•1

24 company that will engage in business transactions with the

25 purchasers or who takes responsibilty for statements made by

.l

l6 the seller.
11

(

(2)

The names, addresses and titles of the seller's

28 officers, directors, trustees, general partners, general

.1

29 managers, principal executives and any other persons charged

30 with the responsibility for the seller's business activities
31

relating to the sale of business opportunities.
3
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(3)

The length of time the seller has:

2

(a)

Sold business opportunities; or

J

(b)

Sold business opportunities involving the

� products, equipment, supplies or services currently being

l. 17/28
.17/2 9
l.17/31
.17/31

5 offered to the purchaser.
6

(4)

A full and detailed description of the actual

• 17/33

services that the business opportunity seller undertakes to
8 perform for the purchaser.
(5)

A copy of a current (not older than 13 months)

.17/34

10 financial statement of the seller, updated to reflect material
11 changes in the seller's financial condition.

l. 17/3 5

17

1.17/35

(6)

If training is promisecl by the seller, a complete

IJ description of the training, the length of the training and

• 17/3 7

U the cost or incidental expenses of that training, which cost
15 or expense the purchaser will be required to incur.
16

(7)

If the seller promi!!es services to be performed in

• 17/39
1. 17 /39

17 connection with the placement of the equipment, product, or

• 17/40

16 supplies at a location, the full nature of those services as

•17/41

19 well as the nature of the agreements to be made with the
20 owners or managers of the location where the purchaser's

• 17 /4 2

21 equipment, product, or supplies will be placed.
22

(BJ

If the business opportunity seller ls required to

.17/44

2J secure a bond or establish a trust deposit pursuant to s.
� 559.807, either of the following statements:
25

(a)

"As required by Florida Law, the seller has

1.17/46

26 secured a bond issued by••••••••••••••••••, a surety company
27 authorized to do business in this state.

Before signing a

l.17/48

28 contract to purchase this business opportunity, you should
'19 confirm the bond's status with the surety ccmpany.•; or

30
31

4

• 17 /4 9
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(bl

"As required by Florida law, the seller has

• l'.

2 established a trust account or guaranteed letter of credit
............... (no. of acct.) ••••·•••••••with•••••••••••••••

1: u:

•••••. (name and address of bank or savings inst.) •••••• Before

1.1'.

5 signing a contract to purchase this business opportunity, you

1.1"

6 should confirm with the bank or savings institution the
current status of the trust account or guaranteed letter of
credit."
(9)

The following statement:

• If the seller fails to

lO deliver the product, equipment or supplies necessary to begin

• li
• 1i

11 substantial operation of the business within �5 days of the
11 delivery date stated in your contract, you may notify the

1. 1,

13 seller in writing and cancel your contract.•
14

(10)

If the seller makes any statement concerning

1. l i

15 sales or earnings, or range of sales or earnings that may be
16 made through this business opportunity, a statement

1.17

17 disclosing:
16

(a)

The total number of purchasers of business

19 opportunities involving the product, equipm�nt, supplies or

1.17
• 17

20 services being offered who have actually achieved sales of or
21 received earnings in the amount or range specified, within 3

1.17

23

1. 17

22 years prior to the date of the disclosure statement.
(bl

The total number of purchasers of business

2' opportunities involving the product, equipment, supplies or

25 services being offered within 3 years prior to the date of the

.17

26 disclosure statement.
27

(ll)

A statement disclosing who, if any, of the

1.17

28 persons listed in subsections (1) and (2):
29

(a)

Has, at any time during the previous 7 fiscal

30 years, been convicted of a felony or pleaded nolo contendere
31 to a felony charge if the felony involved fr11ud (including
5
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violation of any franchise or business opportunity law, or
2 unfair or deceptive practices la"'), embezzlement, fraudulent

1.17/69

3 conversion, misappropriation of property, or restraint of
' trade.
5

(b)

Has, at any time during the previous 7 fiscal

.17/70

6 years, been held liable in a civil action resulting in a final
judgment or has settled out of court any civil action or ls a

1.17/71

I party to any civil action involving allegations of fraud
9 (including violation of any franchise or business opportunity

1. 17/72

10 law, or unfair or deceptive practices law), embezzlement,
11 fraudulent conversion, misappropriation of property, or

.17/74

12 restraint of trade, or any civil action which was brought by a
13 present or former franchisee or franchisees and lo'hich involves
1� or involved the franchise relationship; provided that only

1. 17/75

15 material individual civil actions need be so listed pursuant
16 to this paragraph, including any group of civil actions "'hich,

1.17/76

17 irrespective of the materiality of any single such action, in
1! the aggregate is material.
19

(c)

1.17/77

Is subject to any currently effective state or

� federal agency or court injunctive or restrictive order, or is

• 17/77
.17/78

21 a party to a proceeding currently pending in which such order
22 ls sought, relating to or affecting business opportunities

2.0/1

23 activities or the business opportunity seller-purchaser
24 relationship, or involving fraud (including violation of any

2.0/2

25 franchise or business opportunity la"', or unfair or deceptive
26 practices law), embezzlement, fraudulent conversion,

• 0/3

17 misappropriation of property, or restraint of trade.
2S

29 Such statement shall set forth the identity and location of

2. 4

30 the court or agency, the date of conviction, judgment, or
31

decision, the penalty imposed, the damages assessed, the terms
6

2. 5

251-61-3-9
of settlement or the terms of the order, and the date, nature,
and issuer of each such order or ruling,

A business

2.6

opportunity seller may include a summary opinion of counsel as
4 to any pending litigation, but only if counsel's consent to

•7

5 the use of such opinion is included in the disclosure

6 statement.

(12)

A statement disclosing who, if any, of the

8 persons listed in subsections (1) and (2) at any time during

•8

9 the previous 7 fiscal years has:
10

(a)

Filed in bankruptcy.

11

(b)

Been adjudged bankrupt.

2.!

(c)

Been reorganized due to insolvency.

2. !

(d)

Been a principal, director, executive officer, or

13

U partner of any other person that has so filed or was so
15 adjudged or reorganized, during or within l year after the

2.:

16 period that such person held such position in relation to such
17 other person.

If so, the name and location of the person

18 having so filed, or having been so adjudged or reorganized,
19 the date ther.eof, and any other material facts relating

20 thereto, shall be set forth.
21

(13)

A copy of the business opportunity contract which

2.

22 the seller uses as a matter of course and which is to be
23 presented to the purchaser at closing.
24

25 Should any seller of business oppopunities prepare a

2.

26 disclosure statement pursuant to 16 CFR 436.l et seq., a Trade

2.

27 Regulation Rule of the Federal Trade Commission regarding
�

Disclosure Requirements and Prohibitions Concerning

� Franchising and Business Opportunity Ventures, the seller may
30 register that disclosure statement in lieu of the document
31 required pursuant to this section.
7

Should the seller be

2.
2.

251-61-3-9
required pursuant to 16 CFR to prepare any other documents to
2 be presented to the prospective purchaser those documents

.15/5

3 shall also be filed with the division.
4
5

559.805
(1)

Filing with the division.--

The seller of every business opportunity shall

.15/5
.15/6

6 file, prior to placing an advertisement or making any other
representations to prospective purchasers in this state, with

2.15/7

8 the division a copy of the disclosure statement required by s.
9 559.803, and shall update this filing as any material change
10

in the required information occurs, but not less than

11 annually.
12

.15/8

If the seller is required by s. 559.807 to provide

.15/9

a bond or establish a trust account or guaranteed letter of

13 credit, he shall contemporaneously file with the division a
U copy of the bond, a copy of the formal notification by the
15

depository that the trust account is established or a copy of

16

the guaranteed letter of credit.

17

(2)

Upon the filing of the disclosure statement and

18

the posting of a bond, or a guaranteed letter of credit or the

19

establishment of a trust account, if any is required, the

20 division shall issue to the business opportunity seller an
21

advertisement identification number which shall be placed on

• 29

22 all written materials used by the business opportunity seller.
23

(3)

The seller shall disclose, to each person with

24 whom he places advertising, the advertisment identification

• 30
• 31

25 number which shall be recorded by the person receiving the
26 advertising so that the advertising media may verify the

• 32

27 authenticity of the registration.
28

559.807

Bond or trust account required.--If the

29 business opportunity seller makes any representations set

2.32
2.32/1

30 forth in s. 559.801 (1) ( c), the seller must either have
31 obtained a surety bond issued by a surety company authorized
8
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251to do business in this state or have established a trust
2 account or a guaranteed letter of credit with a licensed and
3 insured bank or savings institution located in the state.

The

2.3:

4 amount of the bond, trust account or guaranteed letter of
5 credit shall be an amount not less than $50,000.

The bond or

trust account shall be in the favor of the division.

Any

person who is damaged by any violation of this act, or by the
8 seller's breach of the contract for the busines opportunity
9 sale or of any obligation arising therefrom may bring an

• 4(

10 action against the bond, trust account or guaranteed letter of
11 credit to recover damages suffered; provided that the

2.4J

13 actual damages and in no event shall exceed the amount of the

2. 4:

12 aggregate liability of the surety or trustee shall be only for

14 bond, trust account or guaranteed letter of credit.
15

559.809

Prohibited acts.--Business opportunity sellers

.4:

16 shall not:
17

(l)

Misrepresent the prospects or chances for success

(2)

Misrepresent, by failure to disclose or otherwise,

18 of a proposed or existing franchise or distributorship.

19

20 the known required total investment for such franchise or
21

22

• 4:
2. 4.

distributorship.
(3)

Misrepresent or fail to disclose efforts to sell

•4

23 or establish more franchises or distributorships than is
2A reasonable to expect the market or market area for the

.4

25 particular franchise or distributorship to sustain.
:16

(4)

Misrepresent the quantity or the quality of the

2.4

'II products to be sold or distributed through the franchise or
28 distributorship.

29

(5)

Misrepresent the training and management

30 assistance available to the franchisee.

31

9
CODING: Words in......, � ty� are deletions from existing law; worcla vnd•rlin•cl are oclclitiona.

2.4

Misrepresent the amount of profits, net or gross,

.48

2 the franchisee can expect from the operation of the franchise

• 49

(6)

3 or distributorship.
(7)

Misrepresent the size, choice, potential or

.49/1 (

5 demographic feature of a franchise territory or franchises
6

within the franchise territory.
(8)

Misrepresent, by failure to disclose or otherwise,

2.51

8 the termination, transfer or renewal provision of a franchise
9 agreement.
10

(9)

Falsely claim or imply that a primary marketer or

• 52

11 trademark of products or services sponsors or participates
12 directly or indirectly in the franchise operation.
13

(10)

Assign a so-called exclusive territory

• 54
• 54

14 encompassing the same area to more than one franchisee.
15

(11)

Provide vending locations for which written

• 54/1

16 authorizations have not been granted by the property owners or
17 lessees of the premises.
18

(12)

Provide machines or displays of a brand or kind

• 56

19 different from and inferior to those promised by the
20 franchisor.
21

(13)

Fail to provide the purchaser a written contract

• 57

22 as provided in s. 559.811.
23

(14)

Fail to honor his contract as required in this

• 58

U section with the franchisee.
25

559.811

Contracts to be in writing; form;

• 58

26 provisions.-27

(1)

Every business opportunity contract shall be in

• 58/1

28 writing and a copy shall be given to the purchaser at least 72

29 hours prior to the time he signs the contract.

30
31

(2)

Every contract for a business opportunity shall

include the following:
10
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(a)

The terms and conditions of payment, including the

.6

2 total financial obligation of the purchaser to the seller.
(b)

A full and detailed description of the acts or

4 services that the business opportunity seller undertakes to
5 perform for the purchaser.
(c)
7

.6

The seller's principal business address and the

(d)

2.6

The approximate delivery date of products,

2.6

10 equipment or supplies the business opportunity seller is to

11 deliver to the purchaser.
13

2.6

name and address of its agent in the State of Florida

8 authorized to receive service of process.

12

.6

559.813
(1)

•E

Remedies.--

If a business opportunity seller uses untrue or

U misleading statements in the sale of a business opportunity,

•E
2.E

15 or fails to give the proper disclosures in the manner required
16 by this part, or fails to deliver the equipment, supplies or
17 product necessary to begin substantial operation of the
18 business within 45 days of the delivery date stated in the
19 business opportunity contract, or if the contract does not
20 comply with the requirements of this part, then the purchaser
21 may, within l year of the date of execution of the contract,

.i

22 and upon written notice to seller, rescind the contract and
23 shall be entitled to receive from the business opportunity

24 seller all sums paid to the business opportunity seller.

Upon

25 receipt of such sums, the purchaser shall make available to

::li6 the seller at purchaser's address or at the places at which
'II they are located at the time notice is given, all products,

•,

29 the purchaser shall not be entitled to unjust enrichment by

2.·

28 equipment or supplies received by the purchaser; provided that

30 exercising the remedies provided in this subsection.

31

11
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(2)

Any purchaser injured by a violation of this part

.75

2 or by the business opportunity seller's breach of a contract
subject to this part or any obligation arising therefrom may

2.76

4 bring an action for recovery of damages, including reasonable
5 attorney's fees.
(3)

Upon complaint of any person that a business

2.77

opportunity seller has violated the provisions of this part,
8 the circuit court shall have jurisdiction to enjoin the

2.78

9 defendant from further such violations.
10

(4)

The Department of Legal Affairs, or the state

2.79

11 attorney, if a violation of this part occurs in his judicial
12 circuit, may bring an action for injunction or other
13 appropriate civil relief for violations of this part.
14

(5)

The remedies provided herein shall be in addition

.80
.Bl

15 to any other remedies provided for by law or in equity.
16

559.815

Penalties.--Any person who fails to file with

.82

17 the division as required by s. 559.805 or who commits an act
18 described in s. 559.809 shall be guilty of a felony of the

.83

19 third degree punishable as provided in s. 775.082, s. 775.083,
20 or s. 775.084.

21

Section 2.

Severability clause.--If any provision of

• 83/1

22 this act or the application thereof to any person or
23 circumstance is held in valid, it is the legislati ve intent
.'

.1

2' that the invalidity shall not affect other provisions or
25 applications of the act which can be given effect without the

•2

� invalid provision or application, and to this end the
V provisions of this act are declared severable.

�
29

Section 3.

This act shall take effect October 1, 1979.

30
31
12
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HOUSE SUMMARY

5

9

Creates the "Sale of Business Opportunities Act,•
relating to fraudulent and deceptive practices in the
sale of business opportunities. Requires sellers of
business opportunities to file disclosure statements
containing specified information with the Division of
Consumer Services. Requires such sellers to post a bond
or other evidence of financial responsibility with the
division. Specifies the amount of such bond. Requires
that contracts be in writing. Specifies prohibited acts.
Provides for remedies for unfulfilled contracts and
penalties for violations of the act. Provides
severability. See bill for details.

10
11
12
13

u
15
16
17
18
19
20
21
22
23
24
25
26
11
21
29
30
31

13
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H. Lee Moffitt
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STAFF SUMMARY AND ANALYSIS
DATE:

April 13, 1979

Other Committees of Reference:
None

HB 1226 by Rep. Bell relating
to the sale of business opportunities
I.

SUMMARY
A.

PRESENT SITUATION:

Chapter 817, Part I, prohibits specified
fraudulent practices in relationship to the solicitation of
funds, sales of property, advertisements, etc., and provides
criminal penalties for violations. Section 817.416 defines
a franchise relationship and prohibits intentional mis
representations during the sal e or exchange of franchise
rights. This section provides civil remedies as well as
criminal sanctions for violations. The existing law does
not include the sale of business opportunities within the
definition of "franchises" nor does it require the seller of
. the franchise rights to completely disclose to the buyer all
material information regarqing the franchise. An aggrieved
buyer's present remedy is to sue the seller for fraud.
B.

EFFECT OF PROPOSED CHANGES:

The bill provides for the regulation of the sale
of business opportunities by creating the "Sale of Business
Opportunities Act". Most of these transactions fdll outside
the scope of s. 817.416.
The definition of "Business Opportunity" includes
those transactions where the seller represents to the buyer
that the seller will provide either equipment, inventory,

Mark Herron, Staff Director

320 The Capitol, Tallahaeeee, Florida 32304 (904) 488-702.f
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marketing locations or assistance, or that the buyer is
"guaranteed" to derive a specified return over his initial
investment in the opporturiity. By example, such business
opportunities include worm farms, chinchilla ranches, bubble
gum vending machines, vitamin sales and numerous other programs
that offer the buyer the opportunity to own and operate his
own business, often inserting the phrase "in your spare time."
The definition specifically excludes marketing
programs made in conjunction with the licensing of a registered
-trademark or service mark, or the sale of an ongoing business
as long as the seller does not sell more than five of the
opportunities or businesses,or the not-for-profit sale of sales
demonstration equipment or display samples for a total price
of $100 or less. This "take out" provision excludes franchises
and normal sales of marketing aids. The sponsor intends to offer
an amendment to increase the $100 limitation to $500.
Section 559.803 of the bill r€quires that the
seller file a complete disclosure statement with the Division
of Consumer Services and give the purchaser this disclosure
statement at least 72 hours prior to the time the buyer signs a
sales agreement or gives any consideration to the seller.
The seller's disclosure statement must include:
1.

A complete business history of the seller,
including factors which indicate his expertise
in the area;

2.

Complete financial statements;

3.

Complete explanations and copies of documents
relating to services or locations promised by
the seller;

4.

A bonding statement, if one is required;

5.

A cancellation provision if the seller does not
substantially perform within 45 days.

6.

Actual evidence of past earnings or experiences
of other purchasers if the seller makes such
representations;

7.

Felony charges or convictions, adjudications of
civil liability, settlements or civil complaints
brought against the seller, with respect to
fraudulent or deceptive practices or restraints
of trade during the previous seven years;

April 13, 1979
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8.

Bankruptcy or reorganization proceedings in
which the seller has been involved within the
previous seven years either personally or in his
capacity as a principal, director or executive
officer.

The bill provides that any seller who prepares a
disclosure statement prusuant to The Federal Trade Commission's
Trade Regulation Rule, 16 CFR 436.1, relating to disclosure
requirements of franchising and business opportunities, may use
that statement in lieu of the one required in Section 559.803.
The Division of Consumer Services receives the required
disclosure statement and then issues the seller an advertising
number that must be placed in any advertisement or other material
relating to the sale of the business opportunity. This allows
any person to verify with the Division the authenticity of the
registration.
Section 559.807, requires that sellers who offer a money
back guarantee if the buyer does not receive a "guaranteed" profit
or is dissatisfied with his investment must either take out a bond
or establish a trust account or letter of credit in the amount of
$50,000. The bond, trust account or letter of credit must be in
favor of the Division.
Section
These prohibitions
those contained in
to those listed in

559.809 e stablishes prohibited practices.
are similar to but more expansive than
Chapter 817. The 14 prohibitions conform
the FTC Rule.

Section 559.813, provides civil remedies for an
aggrieved purchaser, including reasonable attorney's fees,
but with a provision to prevent the buyer from becoming
unjustly enriched. The remedies include (1) damages, (2)
recission, (3) injunctive relief; and may be brought by the
Department of Legal Affairs or a State Attorney. These remedies
are cumulative to those already available in law or equity.
Section 559.815, provides for criminal penalties for
violating the filing requirements of -Section 559.805, or for doing
the prohibited practices listed in Section 559.809 . The penalty
provided is a felony of the third degree.
II.

FISCAL IMPACT CONSIDERATIONS

This bill has been targeted for a Private Sector Impact
Statement which will be prepared by the last co�mittee of reference.
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A. PUBLIC SECTOR:
follows:

The identifiable costs associated with the bill are as

1)
General implementation and on going administrative
expense which will be incurred by the Division of Consumer Ser
vices of the Department of Agriculture; and
2) Administrative, investigative and enforcement ex
penses will be incurred by the Department of Legal Affairs and
the offices of the state attorneys.
The bill does not provide any filing fee to offset any of these
expenses.
B. PRIVATE SECTOR:
The identifiable expense to the seller's of business
opportunities will be in preparing the disclosure statements and
complying with the security provisions of s. 559.807. The benefits
that accrue to the buyer will primarily be the ability to make an
informed investment decision based on full and fair information
and the abilily to recover damages or his original investment in
those cases where the seller has misrepresented in its disclosure
statement.
COMMENTS
III.
A. The sponsor's intent is to provide for the
beneficial regulation of an area that has historically been subject
to fraud and misrepresentation. The bill follows the regulatory
philosophy underlying the FTC Franchise Rule (effective July 1, 1979),
of providing for complete and rigQrous disclosure provisions
as the best way to prevent misrepresentation and protect the
unwary buyer. The FTC Rule does not extend to the classes of
business opportunities covered by the bill.
B. The Division of Consumer Services has discussed
the bill with the FTC and has received its encouragement.
There appears to be no preemption problems, except that the
division intends to propose an amendment to Section 559.803,
that would expressly provide for the 10 day advance disclosure
period as required by the FTC Rule when a seller must file with
the FTC.
C. The penalties section
vagueness constitutional challenge
for a scienter requirement. Staff
be amended by adding a "knowingly"
IV.

may be subject to a
since it does not provide
suggests that this section
stand3rd.

AMENDMENTS

Prepared by:
Staff Director:
Copy to Sponsor:

Geoff Schwartz
M/4��

April 16, 1979
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Be It'Enacted by the Legislature of the State of Florida:
Section 1.

Part VII of chapter 559, Florida

Statutes,consisting of sections 559.80, 559.801, 559.803,

n

559.805, 559.807, 559.809, 559.811, 559.813, and 559.815, is

23

created to read:

24
25

559.80

Short title.--This act may be cited as the

"Sale of Business Opportunities Act."

26

559.801

27

(1)

Definitions.--For· the purpose of this act:

"Business opportunity" means the sale or lease of

28

any products, equipment, supplies or services which are sold

29

to the purchaser to enable the purchaser to start a business,

JO

and in which the seller represents:

31
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.�(a)

'.l

That the seller will provide locations or assist

1.14

the purchaser in finding locations for the use or operation of

vending machines, racks, display cases or other similar

.•'.5
,
"'

6

devices, or currency-operated amusement machines or devices,

on premises �either owned nor leased by the purchaser or

1.16

seller;

(b)
8

1.15

That the seller will purchase any or all products

made, produced, fabricated, grown, bred or modified by the

1.16
1.17

purchaser using in whole or in part, the supplies, services or
10
11

chattels sold to the purchaser;
(c)

That the seller guarantees that the purchaser will

1.17/1

12

derive income from the business opportunity which exceeds the

1.17/2

13

price paid for the business opportunity, or that the seller

1.17/3

14

will refund all or part of the price paid for the business

15

opportunity, or repurchase any of the products, equipment,

16

supplies or chattels supplied by the seller, if the purchaser

17

18

is unsatisfied with the business opportunity; or
(d)

That upon payment by the purchaser of a fee or sum

19

of money which exceeds $50 to the seller, the seller will

�

provide a sales program or marketing program which will enable

21

the purchaser to derive income from the business opportunity,

22

provided that this paragraph shall not apply to the sale of a

n

marketing program made in conjunction with the licensing of a

24

1.17/4
1.17/5
1.17/5
1.17/6
1.17/7
1.17/8

registered trademark or service mark.

25
26

"Business opportunity" does not include the sale of ongoing

1 :qq

27

businesses when the owner of those businesses sells and

1.17/9

28

intends to sell only those business opportunities so long as

29

those business opportunities to be sold are no more than five

JO

in number; nor does it include the not-for-profit sale of

31
2
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1
./

sales demonstration equipment, materials, or samples, for a
total price of $500,
: (2)

"Division" means the Division of Consumer Services

1.1:

of the Department of Agriculture and Consumer Services.
559,803

Required disclosure statement.--At least 72

1.1,

hours prior to the time the purchaser signs a business
opportunity contract, or at least 72 hours prior to the
receipt of any consideration by the seller, whichever occurs
first, t�e seller must provide the prospective purchaser a
10

written document, the cover sheet of which is entitled in at

11

least 12-point bold face capital letters "DISCLOSURES REQUIRED

1.1:

12

BY FLORIDA. LAW."

1. 1:

13

statement in at least 10-point type: "The State of Florida has

14

Under this title shall appear the following

'not· reviewed and does not approve, recommend, endorse or

15

sponsor any business opportunity.

The information contained

16

in this disclosure has not been verified by the state.

17

have any questions about this investment, see an attorney

18

before you sign a contract or agreement.•

19

title /and req_uired statement shall appear on the cover sheet.

20

the disclosure document shall contain the following

21

information:

22

(1)

If you

The name of the seller, whether the seller is

doing business as an individual, partnership, corporation or

24

other business entity, the names under which the seller has

25

done business, and the name of any parent or affiliated

26

company that will engage in business transactions with the

27

purchasers or who takes responsibilty for statements made by

28

the seller.
·, (2)

1.1:

Nothing except the

23

29

1.1:

The names, addresses and titles of the seller's

30

officers, directors, trustees, general partners, general

31

managers, principal executives and any other persons charged
3
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with the responsibility for the seller's business activities
2

•�

6

1.17/28

relating to the sale of business opportunities.
(3)

The length of time the seller has:

1.17/

(a)

Sold business opportunities; or

1. 17/30

(b)

Sold business opportunities involving the

1.17/32

products, equipment, supplies or services currently being

1.17/32

offered to the purchaser.
(4)
9
10
11

A full and detailed description of the actual

services that the business opportunity seller undertakes to
perform for the purchaser.
(5)

A copy of a current (not older than 13 months)

12

financial statement of the seller, updated to reflect material

13

changes in the seller's financial condition.

14

(6)

If training is promised by the seller, a complete

15

description of the training, the length of the training and

16

the cost or incidental expenses of that training, which cost

17

or expense the purchaser will be required to incur.

18

1.17/34

(7)

If the seller promises services to be performed in

1.17/35
1. 17/36
1.17/36
1.17/38
1.17/40
1.17/40

19

connection with the placement of the equipment, product, or

1.17/41

20

supplies at a location, the full nature of those services as

1.17/42

21

well as the nature of the agreements to be made with the

22

owners or managers of the location where the purchaser's

23

equipment, product, or supplies will be placed.
(8)

If the business opportunity seller is required to

ll

secure a bond or establish a trust deposit pursuant to s.

26

559.807, either of the following statements:

27

(a)

"As required by Florida Law, the seller has

28

secured a bond issued by.,•••••••••••••••,, a surety company

'J9

authorized to do business in this state.

30

contract to purchase this business opportunity, you should

31

confirm the bond's status with the surety company."; or
4

Before signing a

1.17/43
1.17/45

1.17/47
1.17/4,
1.17/50

170,-315-5-9.
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. ...

, '. ;' (b)
-

"As required by Florida law, the seller has

established a trust'account or guaranteed letter of credit

1.17

••• ::.;·•• ; ••••• (no. of acct.) •••• :••••••• with •••••••••••••••

l:ul

·••••• :(name and address of bank or savings inst.) •••••• Before

1.17

5

signing a contract to purchase this business opportunity, you

1.17

6

should confirm with the bank or savings institution the

' •3

current status of the trust account or guaranteed letter of
8
9

credit." ·
.;_

(9),

The following statement:

"If the seller fails to

10

deliver the product, equipment or supplies necessary to begin

11

substantial operation of the business within 45 days of the

12

delivery date stated in your contract, you may notify the

13

seller in writing and cancel your contract."

14

(10)

If the seller makes any statement concerning

15

sales or earnings, or range of sales or earnings that may be

16

made through this business opportunity, a statement

17

disclosing:

18

1.17

. ·· (a)

The total number of purchasers of business

1.1·

1.1

1.1

1.1

1.1

oppo�tunities involving the product, equipment, supplies or

l. l

20

services being offered who have actually achieved sales of or

21

received earnings in the amount or range specified, within 3

l.l

22

years prior to the date of the disclosure statement.

19

23

(b)

The total number of purchasers of business

24

opportunities involving the product, equipment, supplies or

25

services being offered within 3 years prior to the date of the

26

disclosure statement.

27
28
29

(11)

A statement disclosing .,..:io,

persons listed in subser.tions
t (a)

(1)

and

if

any, of the

l.!

1.

l.

(2): ·

Has, at any time during the previous 7 fiscal

30

years, been convicted of a felony or pleaded nolo contendere

31

to a felony charge if the felony involved fraud (including
5
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violation of any frnnchise or business opportunity law, or

·'.••2

unfair or deceptive practices law), embezzlement, fraudulent

.3

conversion, misappropriation of property, or restraint of
trade.
(b)

·· 6

Has, ·at any time during the previous 7 fiscal

years, been held liable in a'civil action resulting in a final
judgment or has settled out of court any civil action or is a

party to any civil action involving allegations of fraud
(including violation of any franchise or business opportunity
10

law, or unfair or deceptive practices law), embezzlement,

11

fraudulent conversion, misappropriation of property, or

12

restraint of trade, or any civil action which was brought by a

13
14

present or former franchis_ee or franchisees and which involves
or involved the franchise relationship; provided that only

15

material individual civil actions need be so listed pursuant

16

to this paragraph, including any group of civil actions wh.ich,

17

irrespective of the materiality of any single such action, in

18

the aggregate is material.

19

(c)

Is subject to ·any currently effective state or

federal agency or court injunctive or restrictive order, or is

21

a party to a proceeding currently pending in which such order

22

is sought, relating to or affecting business opportunities

24
25

1.17/72.
1. 17/73
1. 17/75

1.17/76
1.17/7
,,

.... .- .

1.17/78.
1.17/79
2.0/1

activities or the business opportunity seller-purchaser
relationship, or involving fraud (including violation of any

2.0/2

franchise or business opportunity law, or unfair or deceptive

·26

practices law), embezzlement, fraudulent conversion,

V

misappropriation of property, or restrain� of trade.

29

Such statement shall set forth the identity and location of

30

the court or agency, the date of conviction, judgment, or

31

decision, the penalty imposed, the damages assessed, the terms

28

1. 17/71

1.17/78

20

23

1. 17/70

2.0/3

..,

6
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·. . r .issuer;of
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each'such order or ruling.) A•business ··
> •

� �.' ; -'

...

: ,;

_

• �' •

nature,

.>Jo....

2.6

opportunity seller may include a summary opinion of counsel as

to·any pending litigation, but only if counsel's consent to

,,the. .,use

of such opinion is included in the disclosure

6 • statement •
. ,. .' ,_'.!,,

·-,,-il ·•;.,.·

2.7

•r •

(12)

,.

A statement disclosing who, if ·any, of the

2.8

persons listed in subsections (1) ·and (2) at any time during
the previous 7 fiscal years has:·
" 10

,. ,.,

,/ ,t ,. (a)' ··Filed ,in bankruptcy. .···<.�-t.. 'i� ·:

·� .: . :;--.. ·•·

2.9

11 _.'_:y�•. :�- (b) ,' Been adjudged bankrupt.·
•. 12
13

<·>�. --,d,·

'\;;� .• ·'• (c)< Been reorganized due to insolvency •
Been a principal, director,·executive officer, or

'14 ·partner' of any other person .that has .so filed or was so
15
adjudged or reorganized, during or within l year after the

r

2.1

2.l

period that such person held such position 'in relation to such
17

other person. • If so, the name and. location of the person

2.l

18

having so filed,·or having been so adjudged or reorganized,
I
the·qate th�reof, and any other material facts relating

2. \

,. 19
20
21

thereto, shall be set forth.
(13)

A copy of the business opportunity contract which

2.:

22

the seller uses ·as a matter of course and which-is to be

23

presented to the purchaser at closing.

2.

25

Should any seller of business opportunities prepare a

2.

26

disclosure statement pursuant to·l6 CFR 436.� et seq., a Trade

2.

27

Regulation Rule of the Federal Trade Co�mission regarding

28

Disclosure Requirements and Prohibitions Concerning

29

Franc�ising and Business Opportunity Ventures,· the seller may

30

file that disclosure statement in lieu of the document

31

required pursuant to this section.

24

�::

,·

Should the seller be

7
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required pursuant to 16 CFR to prepare any other documents to
be presented to the prospective purchaser those.documents

2.15/5

shall also be filed with the division.
559.805
(1)

Filing with the division.--

The seller of every business opportunity shall

2.15/5
2.15/6

file, prior to placing an advertisement or making any other

9

representations designed to offer, sell, or solicit an offer

2.15/7

to buy a business opportunity to prospective purchasers in

2.15/8

this itate, with the division a copy of the disclosure

10

statement required by s. 559.803, and shall update this filing

11

as any mater.ial change in the required information occurs, but

12

not less than annually.

13

state merely because the publisher circulates, or there is

14

circulated on his behalf in the state any bona fide newspaper

_15

or other publication of general, regular and paid circulation

An advertisment is not placed in the

2.15/9
2.15/10
2.15/11
2.15/12

16

which has more than two-thirds of its circulation outside (the

17

state during the past 12 months, or a radio or television

18

program originating outside the state is received in the

2.15/13

19

state.

2.15/14

�

bond or establish a trust account or guaranteed letter of

2.15/15

21

credit, he shall contemporaneously file with the division a

2.15/16

22

copy of the bond, a copy of the formal notification by the

n

depository that the trust account is established or a copy of

24

the guaranteed letter of credit.

25

If the seller is required by s. 559.807 to provide a

(2)

Upon the filing of the disclosure statement and

�

the posting of a bond, or a guaranteed letter of credit or the

27

establishment of a trust account, if any is requi�ed, the

�

division shall issue to the business opportunity seller an

�

advertisement identification number.

30

31

(3)

The seller shall disclose, to each person with

whom he places advertising, the advertisment identification
8
CODING: Word, In�� type ore deletion, from exl,ting law; word, und•rline-d are addition,.

2.15/17
2.15/18
2.15/19

2.15/20
2.15/21

..,,-.•,,

170-315-5-9
•'"

_,._,,

:number which·may"be recorded by the;person'receiving the
.:

· ·;·n�,med�a may ,ve�ify the
�'adv;rtisi� g_ s� \h�t the advertis

�,....

(t·"'4
.... :'\.

.)}_.::,,

5

.,

,., •

.'f;:

'

2, l,

--- .,.f . :; ,:.,, •

authenticity- of the registration.' ,,;.-, '

···,:. �-.!. (4;,· The 'division shall c.ollect 'a $10 filing fee from
,.
,r

, ..

!,:·

.•

•

·those"sellers· required to compl.y with this section.
·
'·-.':. ;::L559.'00; Bo;d or trust acc��nt-required.--If the

2. l'
2.1'
2. l'.

business'opportunity seller makes any representations set

2.1'.

forth in s._ 559.801 (l) (c), the seller must either have

,.

9
10

11

·,.

.l ·,.,

obtained a·surety bond 1ssued by a surety company authorized
to do business in this state or have established a trust·,
account or a guaranteed letter of credit with a licensed and

12

insured bank' or savings institution located in the state.

13

amount of the bond�trust account or guaranteed letter of

14

credit shall be an amount not less than $50,000.

15

trust account shall be in the favor of the division.

16

person who is damaged by·any violation of this act, or by the

The

The bond or
Any

seller's breach of the contract for the busines opportunity

18

sale or of any obligation arising therefrom may bring an
.

,,

t

19

actioi against the bond, trust account or guaranteed letter of

20

credit to recover damages suffered; provided that the

21

aggregate liability of the surety or trustee shall be only for

23
24
25
26
·. 27
28

2. l �

2.1�

2.1:
2.1:

17

22

2.1'.

_actual"damages and in no event shali exceed the amount of the

2.40
2.41

2.42

bond, trust account or guaranteed letter of credit.
559.809

Prohibited acts.--Business opportunity sellers

shall not:,,,

· (1) • Misrepresent the prospects or chances. for success
of a_proposed or· existing business opportunity.·
.•· (2) :·. Misrepresent, by failure'to disclose or otherwise,
I

29

the known required total investment for such business

30

opportunity.

31

9
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(3)

Misrepresent or fail to disclose efforts to sell

2.42/3

or establish more franchises.or distributorships than is

·•4

reasonable to expect the market or market area for the

2.42/4

particular business opportunity to sustain.
(4)

Misrepreseni the quantity or the quality of the

2.42/5

products to be sold or distributed through the business
opportunities.
(5)
9

Misrepresent the training and management

assistance available to the business opportunity purchaser.
(6)

Misrepresent the amount of profits, net or gross,

11

the franchisee can expect from the operation of the business

12

opportunity,

13

(7)

Misrepresent, by failure to disclose or otherwise,

14

the termination, transfer or renewal provision of a business

15

opportunity agreement.

16

(8)

Falsely claim or imply that a primary marketer ,or

17

trademark of.products or services sponsors or participates

18

directly or indirectly in the business opportunity.

19

(9)

Assign a so-called exclusive territory

20

encompassing the same area to more than one business

21

opportunity purchaser.·

22

(10)

Provide vending locations for which written

authorizations have not been granted by the property owners or

24

lessees of the premises.
(11)

Provide machines or displays of a brand or kind

U

substantially different from and inferior to those promised by

27

the business opportunity seller.

�
29
30

31

2.42/7
2.42/8
2.42/9

2.42/ll
2.42/12
2.42/12 �2.42/13

23
25

2.42/6

(12) .. Fail to provide the purchaser a written contract

2.42/14

2.42/15
2.42/16
2.42/1 7

as provided in s. 559.811.
559.811

Contracts to be in writing; form;

provisions.-10
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:, (:,-.-:::· (l(�'Every business opportunity contract shall be in
-�.

,

5

• .,

•.

.c . ..-,

,

.• ,.

writi�g'and,a· copy'.shall be given"to the purchaser at least 72
�
,hou;; prio;1to the-�ime he signs th�•�ontract;-;•:

.���'--:...:. •· ...,'--i, :�..J. ·.;
1

_,_.

,5

: 6

•'

�

· · ... :\,.:�· (2) J Every contract for a business opportunity shall
.... �)..,,:_ ..
include the _following:

.,.• !:{�;,,/·· (�).'The terms and conditions-of payment, including the

.. (b)'
. ·. A

2.4
2.4
2.4
2,6

total�financial obligation of the purchaser to the seller.
-�.:,.
.

;

full .and detailed description of the acts or

9

services that the business opportunity seller undertakes to

10
11

perform for the purc�aser.
·r.,:· t
·· .:; , (c)'·:·The seller's principal business address and the

12

name· and· address of its agent in the State of Florida

13

authorized to receive service of process.

14
15
16
., 17
18
19
·• 20
21

,,,

· '. (d)

2.6
2.6
2.6
2.6
2.6

The approximate delivery date of products,

equipment or supplies the business opportunity seller is to

2.6

deliver to the purchaser.
559,813
(l)

I,·

2.6

! •

Remedies.--

If a business
opportunity seller uses .untrue or
.
\

misleading statements in the sale of a business opportunity,

2.6
2.6

or fails to give the proper disclosures in the manner required
by' this-part,·or fails to deliver the equipment,'supplies or

22

product necessary to.begin substantial operation of the

23

business within 45 days of the delivery date stated in the

24

business opportunity contract, or if the contract.does not

2. 6'.

2. 6'

25

comply with the requirements of this.part, then �he purchaser

26

may, withi� l year of the date of execution of the contract,

27

and upon written notice to seller;· rescind the contract and

28

shall 'be ,€ntitled to' receive from' the business ·opportunity

2. 6.

29

seller,all sums . paid to the business opportunity seller.

2.6

... .. . ..

1

··�

Upon

� 1·receipt'of ·su�h·sums, the purchaser shall make available to
'.' :3_1

-v-

; ,I·,,.

the seller at purchaser's address or at the places·at which
11
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'1

they are located at the time notice is given, all products,

2.65/8

equipment or supplies received by the purchaser; provided that
the purchaser shall not be entitled to unjust enrichment by

2.74

exercising the remedies provided in this subsection.
(2)

Any purchaser injured by a violation of this part

2.75

or by the business opportunity seller's breach of a contract
subject to this part or any obligation arising therefrom may

2.76

bring an action for recovery of damages, including reasonable
attorney's fees.
10

(3)

Upon complaint of any person that a business

2. 77

11

opportunity seller has violated the provisions of this ·part,

12

the circuit court shall have jurisdiction to enjoin the

13

defendant from further such violations.

14
15

The_Department of Legal Affairs, or the state
attorney, if a violation of this part occurs in his judicial

16

circuit, may bring an action for injunction or other

17

appropriate civil relief for violations of this part.

18
19
20

2.78

(4)

(5)

/

The remedies provided herein shall be in addition

559.815

Penalties,--Any person who fails to file with

the division as required by s. 559.805 or who commits an act

22

described in s. 559.809 shall be guilty of a felony of the

n

third degree punishable as provided in s. 775.082, s. 775.083,

2�

or s. 77 5.o 8 4.
Section 2.

Severability clause.--If any provision of

�

this act or the application thereof to any person or

27

circumstance is held invalid, it is the legislative intent

28

that the invalidity shall not affect other provisions or

n

2.80
2.81

to any other remedies provided for by law or in equity.

21

25

2.79

applications of the act which can be given effect without the

30

invalid provision or application, and to this end the

31

provisions of this act are declared severable.
12
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This act shall·take effect October l, 1979.

HOUSE SUMMARY
6

10

11 ·

.Creates the "Sale of Business Opportunities Act,"
relating to fraudulent and deceptive practices in the
sale of business opportunities. Requires sellers of
business opportunities to file disclosure statements
containing specified information with the Division of
Consumer Services and requires a filing fee. Requires
such sellers to post a bond or other evidence of
financial responsibility with the division. Specifies
the amount of such bond. Requires that contracts be in
writing. Specifies prohibited acts. Provides for
remedies for unfulfilled contracts and penalties for
violations of the act. Provides.severability. See bill
for details.

12
. 13
14
15
16
17
, 18
19
20
21
22
23
24
25
26
27
28
29
30
31
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I.

SUMMARY
A.

PRESENT SITUATION:

Chapter 817, Part I, prohibits specified
fraudulent practices in relationship to the solicitation of
funds, sales of property, advertisements, etc., and provides
criminal penalties for violations. Sect�on 817.416 defines
a franchise relationship and prohibits intentional mis
representations during the sal e or exchange of franchise
rights. This section provides civil remedies as well as
criminal sanctions for violations. The existing law does
not include the sale of business opportunities within the
definition of "franchises" nor does it require the seller of
the franchise rights to completely disclose to the buyer all
material information regarding the franchise. An aggrieved
buyer's present remedy is to sue the seller for fraudw
B.

EFFECT OF PROPOSED CHANGES:

The bill provides for the regulation of the sale
of business opportunities by creating the "Sale of Business
Opportunities Act". Most of these transactions fall outside
the scope of s. 817.416.
The definition of "Business Opportunity" includes
those transactions where the seller rep�esents to the buyer
that the seller will provide either equipment, inventory,
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marketing locations or assistance, or that the buyer is
"guaranteed" to derive a specified return over his initial
investment in the opportunity. By example, such business
opportunities include worm farms, chinchilla ranches, bubble
gum vending machines, vitamin sales and numerous other programs
that offer the buyer the opportunity to own and operate his
own business, often inserting the phrase "in your.spare time."
The definition specifically excludes marketing
programs made in conjunction with the licensing of a registered
trademark or service mark, or the sale of an ongoing business
as long as the seller does not sell more than five of the
opportunities or businesses,or the not-for-profit sale of sales
demonstration equipment or display samples for a total price
of $500 or less. This "take out" provision excludes franchises
and normal sales of marketing aids.
Section 559.803 of the bill requires that the
seller file a complete disclosure statement with the Division
of Consumer Services and give the purchaser this disclosure
statement at least 72 hours prior to the time the buyer signs a
sales agreement or gives any consideration to the seller.
The seller's disclosure statement must include:
1.

A complete business history of the seller,
including factors which indicate his expertise
in the area;

2.

Complete financial statements;

3.

Complete explanations and copies of documents
relating to services or locations promised by
the seller;

4.

A bonding statement, if one is required;

5.

A cancellation provision if the seller does not
substantially perform within 45 days.

6.

Actual evidence of past earnings or experiences
of other purchasers if the seller makes such
representations;

7.

Felony charges or convictions, adjudications of
civil liability, settlements or civil complaints
brought against the seller, with respect to
fraudulent or deceptive practices or restraints
of trade during the previous seven years;
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8.

Bankruptcy or reorganization proceedings in
which the seller has been involved within the
previous seven years either personally or in his
capacity as a principal, director or executive
officer.

The bill provides that any seller who prepares a
disclosure statement pursuant to The Federal Trade Commission's
Trade Regulation Rule, 16 CFR 436.1, relating to disclosure
requirements of franchising and business opportunities, may use
that statement in lieu of the one required in Section 559.803.
The Division of Consumer Services receives the required
disclosure statement and then issues the seller an advertising
number. This allows any person to verify with the Division the
authenticity of the registration.
The Division of Consumer Services shall assess a $10
filing fee against those sellers required to file a disclosure
statement pursuant to this act.
Section 559.807, requires that sellers who offer a money
back guarantee if the buyer does not receive a "guaranteed" profit
or is dissatisfied with his investment must either take out a bond
or establish a trust account or letter of credit in the amount of
$50,000. The bond, trust account or letter or credit must be in
favor of the Division.
Section 559.809 establishes prohibited practices. These
prohibitions are similar to but more expansive than those con
tained in Chapter 817. The 12 prohibitions conform to those
listed in the FTC Rule.
Section 559.813, provides civil remedies for an aggrieved
purchaser, including reasonable attorney's fees, but with a
provision to prevent the buyer from becoming unjustly enriched.
The remedies include (1) damages, (2) recission, (3) injunctive
relief; and may be brought by the Department of Legal Affairs
or a State attorney. These remedies are cumulative to those
already available in law or equity.
Section 559.815, provides for criminal penalties for
violating the filing requirements of Section 559.805, or for
doing the prohibited practices listed in Section 559.809. The
penalty provided is a felony of the third degree.
II.

FISCAL IMPACT CONSIDERATIONS

This bill has been targeted for a Private Sector Impact
Statement which will be prepared by the last committee of reference.
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A. PUBLIC SECTOR;
follows:

The identifiable costs associated with the bill are as

1) Generai implementation and on going administrative
expense which will be incurred by the Division of Consumer Ser
vices of the Department of Agriculture; and
2) Administrative, investigative and enforcement ex
penses will be incurred by the Department of Legal Affairs and
the offices of the state attorneys.

B.

PRIVATE SECTOR:

The identifiable expense to the seller's of business
opportunities will be in preparing the disclosure statements. and
complying with the security provisions of s. 559.807. The benefits
that accrue to the buyer will primarily be the ability to make an
informed investment decision based on full and fair information
and the abilily to recover damages or his original investment in
those cases where the seller has misrepresented in its disclosure
statement.
- -·- -------COMMENTS
I II.
A. The sponsor's intent is to provide for the
beneficial regulation of an area that has historically been subject
to fraud and misrepresentation. The bill follows the regulatory
philosophy underlying the FTC Franchise Rule (effective July 1, 1979),
of providing for complete and rig0rous disclosure provisions
as the best way to prevent misrepresentation and protect the
unwary buyer. The FTC Rule does not extend to the classes of
business opportunities covered by the bill.
B. The Division of Consumer Services has discussed
the bill with the FTC and has received its encouragement.
There appears to be no preemption problems, except that the
division intends to propose an amendment to Section 559.803,
that would expressly provide for the 10 day advance disclosure
period as required by the FTC Rule when a seller must file with
the FTC.
C. The penalties section
vagueness constitutional challenge
for a scienter requirement. Staff
be amended by adding a "knowingly"
IV.

AMENDMENTS
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education needs which are substantially equal to those available to
any similar student.
(3 )
The department shall submit a written progress report to the
Legislature at the end of each 6 months of the study.
The Cost of
Education Index shall be submitted to the Legislature on or before
April 1, 1981.
Section 2.
There is appropriated from the General Revenue Fund
the amount of $100,000 for 1979-80 and $100,000 for 1980-81 for the
purpose of conducting the study set forth in section l; provided that
the Department of Education shall actively pursue and when possible
obtain other sources of revenue from governmental, private, and other
public agencies and institutions for the purpose of financing and
bringing to completion the above authorized study.
Section 3 .

Thi s act sha11 take effect Ju1 y 1 , 197 9.

Approved by the Governor July 3, 1979.
Filed in O ffice Secretary of State July 5, 1979.
CHAPTER 79-374
Committee Substitute for Senate Bill No. 1205
An act relating to fraudulent and deceptive practices in the
sale of business opportunities; creating part VII of
chapter 559, Florida Statutes; providing definitions;
providing for required disclosure statement; providing
a fee for filing such statement; providing for a bond
or other evidence of financial responsibility to be
filed with the Division of Consumer Services of the
Department of Agriculture and
Consumer
Services;
providing specified prohibited acts; providing for
penalties; providing for contracts to be in writing;
providing remedies for unfulfilled business opportunity
contracts; providing an appropriation; providing for
severability; providing an effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Part VII of chapter 559, Florida Statutes, consisting
of sections 559.80, 559.801, 559.803, 559.805, 559.807, 559.809,
559.811, 559.813, and 559.815, is created to read:
Short title.--This
559.80
Business Opportunities Act."
559.801

act

may

be

cited

as the "Sale of

Definitions.--For the purpose of this act:

"Business opportunity" means the sale or lease of any
(1 )
products, equipment, supplies or services which are sold to the
purchaser to enable the purchaser to start a business, and in which
the seller represents:
That the seller will provide locations or assist the
(a)
purchaser in finding locations for the use or operation of vending
machines, racks, display cases or other similar devices, or currency1868
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operated amusement machines or devices, on premises neither owned nor
leased by the purchaser or seller;
That the seller will purchase any or all products made,
(b)
produced, fabricated, grown, bred or modified by the purchaser using
in whole or in part, the supplies, services or chattels sold to the
purchaser;
(c)
That the seller guarantees that the purchaser will derive
income from the business opportunity which exceeds the price paid for
the business opportunity, or that the seller will refund all or part
of the price paid for the business opportunity, or repurchase any of
the products, equipment, supplies or chattels supplied by the seller,
if the purchaser is unsatisfied with the business opportunity; or
(d)
That upon payment by the purchaser of a fee or sum of money
which exceeds $50 to the seller, the seller will provide a sales
program or marketing program which will enable the purchaser to
derive income from the business opportunity, provided that this
paragraph shall not apply to the sale of a marketing program made in
conjunction with the licensing of a registered trademark or service
mark.
"Business
opportunity"
does not include the sale of ongoing
businesses when the owner of those businesses sells and intends to
sell only those business opportunities so long as those business
opportunities to be sold are no more than five in number; nor does it
include the not-for-profit sale of sales demonstration equipment,
materials, or samples, for a total price of $50 0.
(2)
"Division" means the Division of Consumer Services of the
Department of Agriculture and Consumer Services.
559.803
Required disclosure statement.--At least 72 hours prior
to the time the purchaser signs a business opportunity contract, or
at least 72 hours prior to the receipt of any consideration by the
provide
the
seller, whichever occurs first, the seller must
prospective purchaser a written document, the cover sheet of which is
entitled in at least 12-point bold face capital letters "DISCLOSURES
REQUIRED BY FLORIDA LAW."
Under this title shall appear the
following statement in at least 10-point type: "The State of Florida
has not reviewed and does not approve, recommend, endorse or sponsor
any business opportunity.
The information contained
in
this
disclosure has not been verified by the state. If you have any
questions about this investment, see an attorney before you sign a
contract or agreement."
Nothing except the title and required
statement shall appear on the cover sheet. The disclosure document
shall contain the following information:
(1)
The name of the seller, whether the seller is doing business
as an individual, partnership, corporation or other business entity,
the names under which the seller has done business, and the name of
any parent or affiliated company that will engage in business
transactions with the purchasers or who takes responsibilty for
statements made by the seller.
(2)
The names, addresses and titles of the seller's officers,
directors, trustees, general partners, general managers, principal
executives and any other persons charged with the responsibility for
1869
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the seller's business activities relating to
opportunities.
(3)

The length of time the seller has:

(a)

Sold business opportunities; or

CHAPTER 79-37 4
the

sale

of

business

(b)
Sold
business
opportunities
involving the products,
equipment, supplies or services currently being offered to the
purchaser.
(4)
A full and detailed description of the actual services that
the business opportunity seller undertakes to perform for the
purchaser.

(5 )
A copy of a current (not older than 13 months) financial
statement of the seller, updated to reflect material changes in the
seller's financial condition.
(6) If training is promised by the seller, a complete description
of the training, the length of the training and the cost or
incidental expenses of that training, which cost or expense the
purchaser will be required to incur.
(7 ) If the seller promises services to be performed in connection
with the placement of the equipment, product, or supplies at a
location, the full nature of those services as well as the nature of
the agreements to be made with the owners or managers of the location
where the purchaser's equipment, product, or supplies will be placed.
(8 )
If the business opportunity seller is required to secure a
bond or establish a trust deposit pursuant to s. 559. 807, either of
the following statements:
(a)
"As required by Florida Law, the seller has secured a bond
issued by•••••••••••••••••., a su rety company au thorized to do
business in this state. Before signing a contract to purchase this
business opportunity, you should confirm the bond's status with the
surety company."; or
(b)
"As required by Florida law, the seller has established a
trust account or guaranteed letter of credit ••••••••••••.•• (no. of
acct.) ••••••••••••with ••••••••••••••••••••• (name and address of bank
or savings inst.) ••••••Before signing a contract to purchase this
business opportunity, you should confirm with the bank or savings
institution the current status of the trust account or guaranteed
letter of credit."
(9 ) The following statement: "If the seller fails to
product, equipment or supplies necessary to begin
operation of the business within 45 days of the delivery
in your contract, you may notify the seller in writing
your contract."

deliver the
substantial
date stated
and cancel

(10)
If the seller makes any statement concerning sales or
earnings, or range of sales or earnings that may be made through this
business opportunity, a statement disclosing:
(a)
The total number of purchasers of business opportunities
involving the product, equipment, supplies or services being offered
who have actually achieved sales of or received earnings in the
187 0
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amount or range specified, within 3 years prior to the
disclosure statement.

CHAPTER 79-374

date

of

the

The total number of purchasers of business opportunities
(b)
involving the product, equipment, supplies or services being offered
within 3 years prior to the date of the disclosure statement.
(11) A statement disclosing who, if any, of the persons listed in
subsections (1) and (2):
(a)
Has, at any time during the previous 7 fiscal years, been
convicted of a felony or pleaded nolo contendere to a felony charge
if the felony involved fraud (including violation of any franchise or
business opportunity law, or unfair or deceptive practices law),
embezzlement, fraudulent conversion, misappropriation of property, or
restraint of trade.
(b)
Has, at any time during the previous 7 fiscal years, been
held liable in a civil action resulting in a final judgment or has
settled out of court any civil action or is a party to any civil
action involving allegations of fraud (including violation of any
franchise or business opportunity law, or unfair or deceptive
practices law), embezzlement, fraudulent conversion, misappropriation
of property, or restraint of trade, or any civil action which was
brought by a present or former franchisee or franchisees and which
involves or involved the franchise relationship; provided that only
material individual civil actions need be so listed pursuant to this
paragraph, including any group of civil actions which, irrespective
of the materiality of any single such action, in the aggregate is
material.
(c) Is subject to any currently effective state or federal agency
or court injunctive or restrictive order, or is a party to a
proceeding currently pending in which such order is sought, relating
to or affecting business opportunities activities or the business
opportunity
seller-purchaser
relationship,
or involving fraud
(including violation of any franchise or business opportunity law, or
unfair
or
deceptive
practices law), embezzlement, fraudulent
conversion, misappropriation of property, or restraint of trade.
Such statement shall set forth the identity and location of the court
or agency, the date of conviction, judgment, or decision, the penalty
imposed, the damages assessed, the terms of settlement or the terms
of the order, and the date, nature, and issuer of each such order or
ruling.
A business opportunity seller may include a summary opinion
of counsel BS to any pending litigation, but only if counsel's
consent to the use of such opinion is included in the disclosure
statement.
(12) A statement disclosing who, if any, of the persons listed in
subsections (1) and (2) at any time during the previous 7 fiscal
years has:
(a)

Filed in bankruptcy.

( b)

Been adjudged bankrupt.

( c)

Been reorganized due to insolvency.
1871
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{d)
Been a principal, director, executive officer, or partner of
any other person that has so filed or was so adjudged or reorganized,
during or within 1 year after the period that such person held such
position in relation to such other person.
If so, the name and
location of the person having so filed, or having been so adjudged or
reorganized, the date thereof, and any other material facts relating
thereto, shall be set forth.
(1 3) A copy of the business opportunity contract which the seller
uses as a matter of course and which is to be presented to th e
purchaser at closing.
Should any seller of business opportunities prepare a disclosure
statement pursuant to 16 CFR 436. 1 et seq., a Trade Regulation Rule
of the Federal Trade Commission regarding Disclosure Requirements and
Franchising
and
Business
Opportunity
Prohibitions Concerning
Ventures, the seller may file that disclosure statement in lieu of
the document required pursuant to this section. Should the seller be
required pursuant to 16 CFR to prepare any other documents to be
presented to the prospective purchaser those documents shall also be
filed with the division.
559.805 Filing with the division.-(1 ) The seller of every business opportunity shall file, prior to
placing an advertisement or making any other representations designed
to offer, sell, or solicit an offer to buy a business opportunity to
prospective purchasers in this state, with the division a copy of the
disclosure statement required by s. 559.803, and shall update this
filing as any material change in the required information occurs, but
not less than annually. An advertisment is not placed in the state
merely because the publisher circulates, or there is circulated on
his behalf in the state any bona fide newspaper or other publication
of general, regular and paid circulation which has more than two
thirds of its circulation outside the state during the past 1 2
months, or a radio or television program originating outside the
state is received in the state. If the seller is required by s.
559.807 to provide a bond or establish a trust account or guaranteed
letter of credit, he shall contemporaneously file with the division a
copy of the bond, a copy of the formal notification by the depository
that the trust account is established or a copy of the guaranteed
letter of credit.
Upon the filing of the disclosure statement and the posting
(2)
of a bond, or a guaranteed letter of credit or the establishment of a
trust account, if any is required, the division shall issue to the
business opportunity seller an advertisement identification number.
(3) The seller shall disclose, to each person with whom he places
advertising, the advertisment identification number which may be
recorded by the person receiving the advertising so that the
advertising media may verify the authenticity of the registration.
(4)
The division shall collect a $10 filing fee from those
sellers required to comply with this section.
Such fee shall be
deposited in the General Inspection Trust Fund of the Department of
Agriculture and Consumer Services.
559.807
opportunity

Bond
seller

or trust account required.--If the business
s.
makes any representations set forth in
18 72
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559.801 (1) (c), the seller must either have obtained a surety bond
issued by a surety company authorized to do business in this state or
have established a trust account or a guaranteed letter of credit
with a licensed and insured bank or savings institution located in
The amount of the bond, trust account or guaranteed
the state.
letter of credit shall be an amount not less than $50,000. The bond
or trust account shall be in the favor of the division. Any person
who is damaged by any violation of this act, or by the seller's
breach of the contract for the busines opportunity sale or of any
obligation arising therefrom may bring an action against the bond,
trust account or guaranteed letter of credit to recover damages
suffered; provided that the aggregate liability of the surety or
trustee shall be only for actual damages and in no event shall exceed
the amount of the bond, trust account or guaranteed letter of credit.
559.80 9

Prohibited acts.--Business opportunity sellers shall not:

(1)
Misrepresent the prospects or chances
proposed or existing business opportunity.

for

success of a

(2)
Misrepresent, by failure to disclose or otherwise, the known
required total investment for such business opportunity.
(3) Misrepresent or fail to disclose efforts to sell or establish
more franchises or distributorships than is reasonable to expect the
market or market area for the particular business opportunity to
sustain.
(4)
Misrepresent the quantity or the quality of the products to
be sold or distributed through the business opportunities.
( 5) Misrepresent the training and management assistance available
to the business opportunity purchaser.
(6)
Misrepresent the amount of profits, net or gross, the
franchisee can expect from the operation of the business opportunity.
Misrepresent, by failure to disclose or otherwise, the
(7)
termination, transfer or renewal provision of a business opportunity
agreement.
(8 )
Falsely claim or imply that a primary marketer or trademark
of products or services sponsors or participates directly
or
indirectly in the business opportunity.
Assign a so-called exclusive territory encompassing the same
(9 )
area to more than one business opportunity purchaser.
(10 ) Provide vending locations for which written authorizations
have not been granted by the property owners or lessees of the
premises.
(11)
Provide
machines
or
displays of a brand or kind
substantially different from and inferior to those promised by the
business opportunity seller.
(12) Fail to provide the purchaser a written contract as provided
in s. 559.811.
559.811

Contracts to be in writing; form; provisions.-1873
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(1) Every business opportunity contract shall be in writing and a
copy shall be given to the purchaser at least 72 hours prior to th e
time he signs the contract.
(2)
Every
following:

contract for a business opportunity shall include th e

(a)
The terms and conditions of payment, including the tot al
financial obligation of the purchaser to the seller.
(b)
A full and detailed description of the acts or services that
the business opportunity seller undertakes to perform for the
purchaser.
(c)
The seller's principal business address and the name and
address of its agent in the State of Florida authorized to receive
service of process.
The
(d)
supplies the
purchaser.
559.81 3

approximate delivery
business opportunity

date of products, equipment or
seller is to deliver to the

Remedies.--

(1 )
If a business opportunity seller uses untrue or misleading
statements in the sale of a business opportunity, or fails to give
the proper disclosures in the manner required by this part, or fails
to deliver the equipment, supplies or product necessary to begin
substantial operation of the business within 45 days of the delivery
date stated in the business opportunity contract, or if the contract
does not comply with the requirements of this part, then the
purchaser may, within 1 year of the date of execution of the
contract, and upon written notice to seller, rescind the contract and
shall be entitled to receive from the business opportunity seller all
sums paid to the business opportunity seller. Upon receipt of such
sums, the purchaser shall make available to the seller at purchaser's
address or at the places at which they are located at the time notice
is given, all products, equipment or supplies received by the
purchaser; provided that the purchaser sh�ll not be entitled to
unjust enrichment by exercising the remedies provided in this
subsection.
Any purchaser injured by a violation of this part or by the
( 2)
business opportunity seller's breach of a contract subject to this
part or any obligation arising therefrom may bring an action for
recovery of damages, including reasonable attorney's fees.
(3)
Upon complaint of any person that a business opportunity
seller has violated the provisions of this part, the circuit court
shall have jurisdiction to enjoin the defendant from further such
violations.
The Department of Legal Affairs, or the state attorney, if a
( 4)
violation of this part occurs in his judicial circuit, may bring an
for
action
injunction or other appropriate civil relief for
violations of this part.
( 5)
The remedies provided herein shall be in addition to any
other remedies provided for by law or in equity.
1874
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Penalties.-- Any person who fails to file with the
559.815
division as required by s. 559.805 or who commits an act described in
s. 559.809 shall be guilty of a felony of the third degree punishable
as provided in s. 775.082, s. 775.083, or s. 775.084.
Section 2. Severability clause.--If any provision of this act or
the application thereof to any person or circumstance is held
invalid, it is the legislative intent that the invalidity shall not
affect other provisions or applications of the act which can be given
effect without the invalid provision or application, and to this end
the provisions of this act are declared severable.
Section 3. Appropriations.-- There is hereby appropriated $15,000
from the General Inspection Trust Fund for the implementation of this
act.
Section 4.

This act shall take effect October 1, 1979.

Approved by the Governor July 3, 1979.
Filed in Office Secretary of State July 5, 1979.
CHAPTER 79 -375
Senate Bill No. 122 6
An

act relating to the Florida Retirement System; amending
s. 121.05l(l )(a), (2 )(a), Florida
Statutes,
1978
Supplement; prohibiting participation of new officers
or employees of the University Athletic Association,
Inc.,
in a state- supported retirement system and
confirming participation by current employees in the
Florida Retirement System; amending s. 121.052 (1 )(b),
(c), (3 )(b), (4 )(b), (8 ), Florida Statutes,
1978
Supplement; removing Public Service Commissioners from
membership in the Elected State Officers' Class of the
Florida Retirement System; providing an appropriation;
amending s. 121.091 (6)(d), Florida Statutes,
1978
Supplement, adding paragraph (f) to said subsection,
and amending
subsection
(8 )
of
said
section;
authorizing a retired member to change his first
designated joint
annuitant
after
benefits
have
commenced under certain circumstances; authorizing the
designation of more than one joint annuitant by certain
members; requiring the Division of Retirement of the
Department of Administration to adopt
appropriate
tables and calculations; authorizing the designation of
beneficiaries by a member either sequentially
or
jointly; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1.
Paragraph (a) of subsection (1 ) and paragraph (a) of
subsection (2 ) of section 121.051, Florida Statutes, 1978 Supplement,
are amended to read:
121.051
(1 )

Participation in the system.-

COMPULSORY PAR TICIPATION.-1875

